“There is one thing better 
than good government, and 
that is government in which 
all the people have a part.”— 
Walter Hines Page, Life and 
Letters. 
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Purchase of an Insurance Company 


— New York Insurance Law 


Reporting to our readers this month ts 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


NE OF THE MOST publicized and fas- 

cinating legal controversies in recent 
years has been the subject of legal discus- 
sion during the past several months; fascinat- 
ing because of the participants involved, and 
the subject of controversial discussion be- 
cause of the jurisdictional conflict between 
the States of New York and Connecticut. 
It all started with the announcement sev- 
eral months ago that the Connecticut Gen- 
eral Life Insurance Company proposed to 
acquire in excess of 80 per cent of the com- 
mon stock of the National Fire Insurance 
Company of Hartford. After negotiations 
had practically reached the final stage, New 
York stepped into the picture through the 
intervention of the Insurance Department 
and questioned the sale as being in viola- 
tion of the New York Insurance Law. 


The New York Insurance Department 
asked the attorney general for an opinion 
as to the validity of the proposed transac- 
tion, and raised the following questions: 


(1) Would Connecticut General Life, if 
it acquired the stock of National Fire In- 
surance Company of Hartford, then be en- 
gaged in an insurance business (it being 
entered in New York) other than that for 
which it was licensed in New York? 
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(2) Would the acquisition of more than 
20 per cent of the stock of National Fire 
Insurance Company of Hartford be such a 
departure from the investment requirements 
and limitations imposed on domestic life insur- 
ance companies as to constitute an invest- 
ment prohibited to foreign life insurance 
companies licensed to do business in New 
York State? 


The Attorney General of New York, the 
Honorable Jacob K. Javits, in a lengthy 
opinion, ruled that the contemplated acqui- 
sition violated the New York Insurance 
Law (see last month’s JouRNAL at page 122). 
As a result, the press has just announced that 
stockholders of the Connecticut General 
Life have withdrawn their offer to buy, and 
officials of National Fire have also an- 
nounced that they would not entertain fu- 
ture offers for purchase of the controlling 
stock. In view of the importance to the 
industry and the public, generally, of the attor- 
ney general’s opinion, the material portions 
thereof will be quoted in detail. 

Attorney General Javits advised the New 
York Insurance Department, in part, as . 
follows: “An examination of the various 
provisions of the Insurance Law at once 
reveals that all domestic insurance compa- 
nies, including life insurance companies, are 
held to a singularly high measure of regula- 
tion both in the management of their affairs 
in general and in the matter of their invest- 
ments in particular. So far as investments 
are concerned, such insurers are not only 
required to observe a prescribed relation- 
ship or balance between over-all assets and 
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liabilities on the one hand and investments 
on the other, but they are also restricted 
as to sources of investment in the first 
place. In the case of foreign insurers au- 
thorized to do business in this State, it may 
be said that the statutory investment limita- 
tions and conditions applicable to domestic 
insurance companies do not apply to such 
foreign insurers to the same rigid degree as 
they apply to domestic insurers. However, 
while precise conformity in the matter of 
investments may not be required of foreign 
insurers licensed to do business in this 
State, this is not to say that such foreign 
insurers enjoy such freedom from the in- 
vestment standards to which domestic in- 
surers are amenable that they are not 
required to look to those standards in mak- 
ing investments of their own. With this 
awareness of the respective investment rights 
and obligations of foreign and domestic in- 
surance companies, I turn to a considera- 
tion of pertinent provisions of the statute. 


“Section 90, subd. 1, of the Insurance 
Law provides that the Superintendent of 
Insurance may refuse a license to a foreign 
insurer if he finds that its investments 
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do not comply in substance with 
the investment requirements and limitations 
imposed by (the Insurance Law) upon 
like domestic insurers hereafter organized 
to do the same kind or kinds of insurance 
business. ? 


“Section 81, subd. 31, permits a domestic 
life insurance company to invest in the 
common stock of certain other corporations 
with the following limitation, among others 
(second paragraph): 


“*No such insurance company shall in- 
vest in or loan upon any common stocks or 
shares of any institution an amount in ex- 
cess of 2 per cent of the total issued and 
outstanding common stocks or shares of 
such institutions, , 


“The phrase ‘comply in substance’ in Sec- 
tion 90, subd. 1, above, was added in 1940. 
Prior thereto, and from 1936 to 1939, the 
statutory requirement was that investments 
of foreign insurance companies must be 
‘substantially of the same general character’ 
as those imposed upon like domestic in- 
surers. Before 1936, and going back to 1881, 
the requirement was that such investments 
must be ‘of the same general character’... .” 


Attorney General Javits then quoted a 
court’s interpretation of “investments of the 
same general character,” an extract from 
which was that “A straight limitation on 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 


New York holds that the legal 
separability of a child from his mother 
occurs at conception, and that the 
child after birth has a right to recover 
for injuries received at any period of 
his prenatal life. Page 151. 
none of the states have adopted 
the Model Small Estates Act, but 
some of its provisions are patterned 
upon existing statutes. Page 156. 

the fidelity insurance contract 
can be adapted to any type of busi- 
ness by interpretative letters or endorse- 
ments which clarify the responsibilities 
of notice in doubtful situations. Page 
177. 


demonstrative evidence has pre- 
vailed over the testimony of the ex- 
Page 202. 
... a power company was not liable 
for the death of a home owner who 
was electrocuted when a television 
antenna he was holding fell upon a 
nearby power line. Page 221. 


pert witness in some cases. 





domestic companies could scarcely have been 
intended to go along with extreme latitude 
towards foreign.” 


Continuing, the attorney general said: 
“Without emphasizing my belief that to- 
day’s requirement of ‘comply in substance’ 
(Section 90, subd. 1) lessens rather than in- 
creases the latitude formerly accorded to 
foreign insurance companies under the stat- 
ute considered in the Firemen’s Insurance Co. 
case (former Section 56), it seems almost 
too clear for argument that the acquisition 
by a foreign life insurance company of 80% 
of the outstanding common stock of another 
corporation is so far in excess of the 2% 
acquisition limit placed upon domestic life 
insurance companies as to amount to the 
‘extreme latitude’ condition deprecated in 
that case. And for this reason I believe that 
although foreign life insurance companies 
have greater latitude as to investments than 
domestic life insurance companies by reason 
of Section 90, subd. 1, the proposed acquisi- 
tion by Connecticut General of at least 80% 
of the outstanding common stock of Na- 
tional Fire is on its face so disproportionate 
to the common stock acquisition limit im- 
posed upon domestic life insurance compa- 
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nies by Section 81, subd. 13 (80%, as against 
2%), that it must be regarded as altogether 
outside the contemplation of the 
ture, latitude notwithstanding. 


Legisla- 


13 of Section 81 of the In- 
surance Law, which permits domestic life 
insurance companies to invest in the com- 
mon stock of certain other corporations up 
to a maximum of 2% of the total issued and 

such stock in any one 
company (among other restrictions), was added 
in 1951, Prior thereto and since 1907 common 
stock investments of any kind were denied to 
domestic life insurers, In their memorandum 
the attorneys for Connecticut General argue that 
since foreign life insurance companies doing 
business in this State were permitted, by virtue 
of the latitude theory, to acquire common 
stock during the period such investments 
were barred to domestic life insurance com- 
panies, the effect of the addition of subdivi- 
sion 13 is to further expand the common 
stock acquisition rights of such foreign in- 
surers. Whatever may be said as to an 
intended expansion effect, if any, of subdivi- 
sion 13 as to foreign life insurers, and as- 
suming for present purposes the highly 
questionable argument of Connecticut Gen- 
eral’s attorneys that the disability of domes- 
tic life invest in 
other insurance companies does not extend 
to foreign life insurance companies (see 
Section 81, subd. 13, 82, 86), it seems to me 
that that ex- 
pansion effect of as much as 80% in favor of 
foreign life insurance companies, as com- 
pared to the 2% limit imposed on domestic life 
insurance companies, is to abandon any balance 
or relationship between the two. Rather, and 
more in keeping with the investment provisions 
in the Insurance Law, the 2% limitation recited 
in subdivision 13 should be identified with the 
common stock investment rights of foreign 
life insurance companies to the extent that 
the latter’s corresponding latitude in the 
matter of such investments may be related 
to the common stock investment rights of 
domestic life insurance companies within 
the meaning of the ‘comply in substance’ 
provision of Section 90, subd. 1. Only in this 
manner can the implicit purpose of the 
‘Comply in substance’ provision, namely, to 
impose requirements and limitations on for- 
life insurers doing business in this 


“Subdivision 


outstanding shares of 


insurance companies to 


to ascribe to subdivision an 


eign 


State comparable to those imposed upon 
domestic life insurance companies, be given 
any meaning. 


“Inherent in this feature of the question 
is the significant fact that for 45 years prior 
to 1951, when subdivision 13 was added to 
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Section 81 of the Insurance Law, the Legis- 
lature regarded common stock investments 
as so insecure as to bar such investments in 
any amount to domestic life insurance com- 
panies. And even today (since 1951) com- 
mon stock investments by domestic life in- 
surers are restricted to a moderate maximum 
of 2% of the total issued and outstanding 
shares of another corporation, Obviously, and 
notwithstanding the lifting of the barrier up to 
2%, but indeed because of that small percent- 
age, the Legislature still looks upon common 
stock as a not too secure source of investment 
for domestic life insurers, so that to say that 
foreign life insurers licensed to do business in 
this State have, by such action of the Leg- 
islature, a common stock investment lati- 
tude of 80% is to impart to the Legislature 
a purpose diametrically opposed to its earlier 
and present action. If foreign life insur- 
ance companies believe the time has come 
to relax the common stock investment re- 
strictions now imposed upon them by rea- 
son of the statute’s direction that they ‘comply 
in substance’ with the investment require- 
ments and limitations imposed upon domestic 
life insurers, that is a matter for the Legis- 
lature’s attention. 


“Under the circumstances it is my opinion 
that if the proposed common stock acquisi- 
tion by Connecticut General Life Insurance 
Company is consummated, you* would be 
acting within your authority in determining 
that that company would not qualify to 
continue to do business in this State. In 
this connection, and in the event Connecticut 
General completes the stock acquisition as 
planned prior to the expiration of its cur- 
rent license on July 1, 1956, the question 
whether that license should be allowed to 
remain in effect until that date or whether 
cancellation action should be undertaken 
before that date and immediately upon such 
stock acquisition should be considered in 
the light of the next paragraph relating to 
other companies similarly situated. 


“The claim has been made that because 
other foreign life’ insurance companies li- 
censed to do business in this State have 
stock interests of a nature similar to that 
now contemplated by Connecticut General, 
to bar the latter company from doing busi- 
ness in this State while at the same time 
allowing such other companies to do such 
business is to deny to Connecticut General 
the equal protection of the laws of this 
State. In this respect I quote the following 
from the main memorandum submitted by 
Connecticut General’s attorneys (page 40): 

(Continued on page 150) 
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Life Insurer Tax Bill 
Signed by President 


The Senate passed H. R. 7201, the life 
insurer tax bill of 1955, after adopting the 
Senate Finance Committee amendments and 
Senator Kerr’s amendment relating to cer- 
tain new insurers. The biil went back to 
the House, which agreed to the Senate’s 
amendments, and the President signed the 
bill on March 13. The Senate committee’s 
amendments provide another stopgap tax- 
ing formula for 1955 only and deletion of 
special tax treatment for writers of pension 
and annuity plans. 

It is also provided that the “reserve and 
other policy deduction” would be 87.5 per 
cent of the first $1 million of net investment 
income and 85 per cent of the remainder of 
such income. 


In addition, relief is afforded new life 
insurance companies by a provision that 
their taxable income is not to be more thaa 
their net gain from operations after divi- 
dends to policyholders. The House bill 
provided relief for new companies starting 
business before July 1, 1955. The Senate 
amendment removes this date, so that re- 
lief will also be available for companies 
starting business in the second half of 1955. 


In computing the maximum limitation on 
the “reserve and other policy liability de- 
duction” of some mutual assessment compa- 
nies, such companies would be permitted to take 
into account income—up to 3 per cent—on 
certain reserve funds. 


Under the committee’s amendments to 
the bill, no penalties are to apply to life 
insurance companies for not making decla- 
rations and paying their 1955 estimated tax 
installments due last September and De- 
cember. However, they will wave to pay 
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interest on any taxes unpaid by March 15, 
1956, if they take advantage of a time ex- 
tension for filing 1955 returns. 

Senator Kerr’s amendment related to Sec- 
tion 818 of the bill, which provides a formula 
of equity with reference to a certain group 
The bill 
is amended to provide relief to companies 
in that category which have been in oper- 
ation for nine years or less instead of four 
years or less. 


of small life insurance companies. 


The tax bill makes changes in the treat- 
ment of accident and health insurance sold 
by a life insurance company. Senator Byrd 
explained to Congress: 


“Broadly speaking, this income in the 
past has been taxed under an arbitrary for- 
mula which produces somewhat less than 
would be imposed on the same _ business 
conducted by a casualty insurance company. 
The bill modifies the taxation of this busi- 
ness in the hands of the life insurance com- 
pany so as to make it identical with the 
taxation of the same business in the hands 
of a mutual casualty insurance company.” 


Insurance companies have received an 
extension of time for the filing of 1955 tax 
returns. Insurers required to file either 
Form 1120L for life companies or Form 
1120M for mutual companies should obtain 
an automatic extension of time for filing 
their returns by filing Form 7004 accom- 
panied by the proper remittance. The Internal 
Revenue Service made this announcement 
at the same time it revealed that Congres- 
sional delay on H. R. 7201 has made it 
impossible to supply the forms in time 
for the due date of the tax, March 15. 


In the case of life insurance companies, 
the Service said, Form 7004 will further 
serve in lieu of Form 1120-ES for 1955, the 
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due date for which was extended to March 
15. Thus, life companies must remit with 
Form 7004 the total of all amounts which 
would have been due on or before March 
15, 1956, if the extension of time for fil- 
ing declarations of estimated tax had not 
been granted. 


Recent Georgia Legislation 

Georgia has enacted several laws affect- 
ing insurance. One of these relates to 
participation of policyholders in the net 
profits of insurers, and provides any policy 
containing such provisions must be ap- 
proved by the Insurance Commissioner. 


A REPORT TO THE READER 

“*His (Superintendent of Insurance) recent 
granting of renewal licenses to three foreign 
life insurance companies holding, not only 
insurance stock, but controlling interests in 
other insurance companies, set the norm as 
to the interpretation of Section 90. 


“Under the circumstances the revocation 
of the license of Connecticut General or the 
failure to renew its license would amount 
to an arbitrary and capricious act as a mat- 
ter of law and the denial of the equal pro- 
tection of the law.’ 


* Without presuming to say at this 
time whether this claim has merit, the ques- 
tion not having been presented to us by 
you except as to Connecticut General, I do 
commend for your immediate attention a 
review of the investment portfolios of all 
foreign life insurers now licensed to do 
business in this State to the end that appro- 
priate license cancellation action may be 
taken in cases where it is found that invest- 
ments do not meet the requirements and 
standards established by the Insurance Law. 
This office will be glad to advise you in 
that connection should you so desire. 


“Turning briefly to the matter of ‘equal 
protection’, I invite your attention to the 
following excerpt from the opinion of the 
Supreme Court of the United States in the 
case of Sunday Lake Iron Co. v. Wakefield 
247 U. S. 350, 352-353: 

“*The purpose of the equal protection clause 
of the Fourteenth Amendment (of the Fed- 
eral Constitution) is to secure every person 
within the State’s jurisdiction against inten- 
tional and arbitrary discrimination, whether 
occasioned by express terms of a statute or 
by its improper execution through duly con- 
stituted agents. . . . It is also clear that 
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Laws 1956, S. B. 99, approved and effective 
February 27, 1956. 

The tax on premiums of insurance com- 
panies doing business in the State of Georgia 
which invest, as of December 31 of any 
taxable year, 25 per cent of their total 
assets exclusive of direct obligations of the 
United States in certain classes of property, 
is reduced to 1.25 per cent upon the gross 
premiums subject to tax. If the amount 
invested is 75 per cent of a company’s total 
assets, the premium tax is reduced to 0.5 per 
cent upon the gross receipts subject to taxa- 
tion. Laws 1956, H. B. 266, effective Janu- 
ary 1, 1956. 


Continued from page 148 


mere errors of judgment by officials will 
not support a claim of discrimination, There 
must be something more—something which 
in effect amounts to an intentional violation 
of the essential principle of practical uni- 
formity. The good faith of such officers and 
the validity of their actions are presumed; 
when assailed, the burden of proof is upon the 
complaining party.’ (Emphasis supplied) 


“Accordingly, and while there may be no 
violation involving the very essence of equal 
protection, I am constrained to point out to 
you that your duties, responsibilities and 
obligations as the public official vested with 
the administration of the Insurance Law, as 
well as your discretion under the authority 
of that law, must not be exercised arbi- 
trarily but must be discharged evenly and 
consistently within the breadth of the lan- 
guage of the statute as to all classes of 
insurers within your jurisdiction in order 
that there may be no room for valid dis- 
agreement growing out of your determina- 
tions in any individual case. 


“Notwithstanding anything contained herein, 
I wish to make clear that this opinion is 
not to be understood as touching, even in- 
directly, upon the financial condition of 
Connecticut General Life Insurance Com- 
pany either now or in the event the pro- 
posed stock acquisition is completed.” 


In conclusion, although it was widely 
anticipated that a legal test would result 
from’ the above-quoted opinion, the with- 
drawal of the offer to purchase apparently 
was motivated by the proposition that even 
a temporary loss of the authorization to do 
business in the State of New York war- 
ranted withdrawal of the offer. 

[The End] 
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Liability for Prenatal Injuries 


By B. G. RAMSEY 


The majority view in this coun- 
try seems to be that a recovery 
may be had by or on behalf of 
a viable infant who is injured 
prior to birth and born alive 


HE unanimous rule of law has been, 

until very recently, that an infant could 
not maintain an action for injuries received 
before birth.’ In fact, a very recent treatise 
states the rule as follows: 


“At common law, and in the absence of 
a statute to the contrary, an infant has no 
right of action for injuries sustained by him 
while en ventre sa mere,”’? that is, while 
in its mother’s womb. The American Law 
Institute, in its Restatement of the Law of 
Torts,® provides that “A person who negli- 
gently causes harm to an unborn child is 


1 Dietrich v. Northampton, 138 Mass. 14, 52 


Am. Rep. 242 (1884). 

243 Corpus Juris Secundum 270. 

% Sec. 869. 

4 Drobner v. Peters, 232 N. Y. 220, 133 N. E. 
567, 20 A. L. R. 1503, 1504 (1921). 

5 Walker v. Great Northern Railroad Company 
of Ireland, 28 L. R. (Ireland) 69 (1891); Buel 
v. United Railroad Company of St. Louis, 248 
Mo. 126, 154 S. W. 71 (1913); Lipps v. Milwau- 
kee Electric Railroad and Light Company, 164 
Wis. 272, 159 N. W. 916 (1916). 

® Dietrich v. Northampton, cited at footnote 1; 
Magnolia Coca Cola Bottiing Company v. Jor- 
dan et ux., 124 Tex. 347, 78 S. W. (2d) 944, 
97 A. L. R. 1513 (1935); Buel et ux. v. United 
Railroad Company of St. Louis, cited at foot- 
note 5; Allaire v. St. Luke’s Hospital, 184 Ill. 
359, 56 N. E. 638, 75 Am. St. Rep. 176 (1900). 
See 10 A. L. R. (2d) 1059. 


Prenatal Injuries 


not liable to such child for the harm.” The 
reasons for this rule, according to a leading 
New York case, are: “Lack of authority; 
practical inconvenience and possible injustice; 
no separate entity apart from the mother, and 
therefore no duty of care; no person or human 
being in esse at the time of the accident.” * 


In cases involving common carriers, it has 
been said that there was nq contractual re- 
lationship between the unborn child and the 
common carrier.” Hence, the principal rea- 
sons advanced in support of the rule favoring 
a denial of recovery may be summarized as 
follows: 


(1) Lack of precedent.® 

(2) Stare decisis.’ 

(3) The unborn child is a part of its 
mother, consequently, no person in being, 


and hence no legal duty owing to the em- 
bryo or fetus.® 


* Gorman v, Budlong, 23 R. I. 169, 49 Atl. 704, 
91 Am. St. Rep. 629 (1901); Smith v. Luckhardt, 
299 Tll. 100, 19 N. E. (2d) 446 (1939); Magnolia 
Coca Cola Bottling Company v. Jordan et uz., 
cited at footnote 6; Drobner v. Peters, cited at 
footnote 4; Buel v. United Railroad Company, 
cited at footnote 5. 

Snow v. Allen, 227 Ala. 615, 151 So. 468 
(1933); Dietrich v. Northampton, cited at foot- 
note 1; Lipps v. Milwaukee Electric Railroad 
and Light Company, cited at footnote 5; Drobner 
v. Peters, cited at footnote 4; Allaire v. St. 
Luke’s Hospital, cited at footnote 6; Magnolia 
Coca Cola Bottling Company v. Jordan et uz., 
cited at footnote 6. A fetus is referred to as the 
child in the womb after the end of the third 
month; before that time it is called the embryo 
(Dorland, The American Illustrated Medical 
Dictionary (21st Ed.), p. 544). Certainly at some 
(Continued on following page) 
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Mr. Ramsey is assistant vice president 


and claims attorney of the Pan American 


Fire & Casualty Company and Pan Ameri- 


can Insurance Company, Houston, Texas 


(4) Whether a prenatal injury was the 
cause of the death, affliction or injury to the 
child would be based too much upon mere 
speculation.” 

(5) If an action could be maintained, an 
infant might bring an action against its 
own mother for injuries caused by the negli- 
gence of the mother while pregnant.” 

(6) To permit a recovery might give rise 
to fictitious claims and stir up litigation, con- 
trary to public policy.” 


The unborn infant is generally recognized 
in the field of property and criminal law.” 
The early decisions refused to draw the 
analogy of the law of property and criminal 
law to the law af torts. Furthermore, some 
of the more recent decisions insist upon fol- 
lowing the Restatement of the Law of 
Torts.” 

The first published decision in the English- 
speaking world dealing with this question, at 
least to this writer’s knowledge, was handed 
down in 1879 by an Iowa court.“ The short 
opinion simply declared that a father was 
not entitled to recover for injuries to his 
child injured en venire sa mere. 


In 1884 the Supreme Judicial Court of 
Massachusetts handed down Dietrich v. 
Northampton.” Mr. Justice Oliver Wendell 
Holmes wrote the opinion. It involved 
a suit in which a recovery was sought for 
the death of a child as a result of a pre- 


(Footnote 8 continued) 
time during the period of gestation the infant, 
yet unborn, reaches a stage of development 
where it can live outside of the mother (Tay- 
lor, Principles and Practice of Medical Jurispru- 
dence, p. 34), that is, it becomes a viable fetus, 
which has been defined as one sufficiently de- 
veloped for extrauterine survival, normally a 
fetus of seven months or older (Stedman, Medi- 
cal Dictionary). 

® Magnolia Coca Cola Bottling Company v. 
Jordan et ux., cited at footnote 6. 

” Allaire v. St. Luke’s Hospital, cited at foot- 
note 6. 
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mature delivery. At the time of the acci- 
dent the mother was between four and five 
months advanced in pregnancy, and follow- 
ing ‘the accident she had a miscarriage. 
According to the opinion, the child, though 
not directly injured (unless by the communi- 
cation of the shock from the mother), was, 
nevertheless, too little advanced in fetal life 
to survive its prenatal birth. It lived only 
ten or 15 minutes after being born. There- 
after, the administrator of the child’s estate 
brought an action for the benefit of the next 
of kin. 

In affirming the lower court’s ruling, 
Justice Holmes wrote: 


“If we should assume, irrespective of pre- 
cedent, that a man might owe a civil duty 
and incur a conditional prospective liability 
in tort to one not yet in being, and if we 
should assume also that causing an infant 
to be born prematurely stands on the same 
footing as wounding or poisoning, we should 
then be confronted by the question raised 
by the defendant, whether an infant dying 
before it was able to live separated from its 
mother could be said to have become a per- 
son recognized by the law as capable of 
having a locus standi in court.” * 


Justice Holmes concluded that since the 
unborn child was part of the mother at the 
time of the injury, any damage to the un- 
born child, not too remote to be recovered 
at all, was recovered by its mother. 


11 Walker v. Great Northern Railroad Company, 
cited at footnote 5; Magnolia Coca Cola Bottling 
Company v. Jordan et ux., cited at footnote 6. 

122 Drobner v. Peters, cited at footnote 4; 
Magnolia Coca Cola Bottling Company v. Jordan 
et ux., cited at footnote 6. 

13 Sec. 869. Berlin v. J. C. Penney Company, 
339 Pa. 547, 16 Atl. (2d) 28 (1940); Stemmer et 
al. v, Kline, 128 N, J. L. 455, 26 Atl. (2d) 489 
(1942). 

% Kansz v. Ryan, 51 Iowa 232, 1 N. W. 485 
(1879). 

% Cited at footnote 1. 

1% Case cited at footnote 1. 
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Soon thereafter, this controversy 
considered by the Supreme Court of Ireland 
in Walker v. Great Northern Railroad Com- 
pany." The question presented was whether an 
infant, whose mother involved in an 
accident prior to his birth, and who, when 
born, was found to be deformed, may, never- 
theless, maintain an action for negligence. The 
four judges who heard the case wrote elabo- 
rate opinions, and could not agree on the 
Two of 
them based their decisions upon the single 
ground that the contract of the railroad 
was made with the plaintiff's mother. The 
other two judges based their decisions upon 
the additional ground that the plaintiff was 
not im esse, and not a person, passenger or 
human being, as age and existence 
reckoned from birth; if any changes are to 
be made in the English legal system and 
new rights created, the legislature should 
take the initiative rather than the courts. 


was 


was 


reasons for denying a recovery. 


are 


In 1900 the Illinois Supreme Court con- 
sidered the question in Allaire v. St. Luke’s 
Hospital“* The plaintiff's petition alleged 
that while plaintiff was within ten days of 
birth, en ventre sa mere, and his mother was 
being transported in an elevator in defendant's 
hospital, he sustained injuries when the ele- 
vator struck a projection in the shaft. The ma- 
jority of the court, citing the Dietrich and 
Walker cases, refused to recognize a cause of 
action, reiterating: 


“That a child before birth is, in fact, a 
part of the mother, and is only severed from 
her at birth, cannot, we think, be successfully 
disputed. The doctrine of the civil law and 
the ecclesiastical and admiralty courts, there- 
fore, that an unborn child may be regarded 
as in esse for some purposes, when for its 
benefit, is a mere legal fiction, which, so far 
as we have been able to discover, has not 
been indulged in by the courts of common 
law to the extent of allowing an action by 
an infant for injuries occasioned before its 
birth. If the action can be maintained, it 
necessarily follows that an infant may main- 
tain an action against its own mother for in- 
juries occasioned by the negligence of the 
mother while pregnant with it.”” 


% Cited at footnote 5. 

18 Cited at footnote 6. 

” Case cited at footnote 6. 

20 ‘Capable of living; especially capable of liv- 
ing outside of the uterus.’’ Dorland, American 
Illustrated Medical Dictionary, p. 1616. ‘‘This 
term is applied to a newly born infant, and 
especially to one prematurely born, which is 
not only born alive, but in such a state of 
organic development as to make possible the 
continuance of its life.’’ Black’s Law Dic- 
tionary, p. 1814. 


Prenatal Injuries 


This is the first opinion to draw a dis- 
tinction between a viable” and a nonviable 
child. 


Following the 
pellate courts of 


Allaire case, several other ap- 

last considered the 
The Rhode. Island Supreme Court 
in Gorman v. Budlong™ held that an action for 
wrongful death of a child could not be main- 
tained where the child died after a 
mature birth. The court stated that since 
the child had no cause of action, the next 
of kin had none. The highest court in 
Missouri in Buel et ux. v. United Railroad 
Company of St. Louwis™ likewise held there 
was no right of action under the Missouri 
wrongful death statute for the death of a 
child resulting from prenatal injuries. The 
Wisconsin Supreme Court, in Lipps v. Mil- 
waukee Electric Railroad and Light Company® 
considered a prenatal injury to a nonviable un- 
born child. The child was an epileptic. The 
epileptic condition, according to plaintiff's peti- 
tion, existed because of prenatal injuries. The 
court restricted its holding to a nonviable un- 
born child, and held that since it had no sep- 
arate existence it had no rights at the time of 
the injuries. 


resort 
question. 


pre- 


However, finally, in 1923 a district court 
in Pennsylvania,“ without relying on a stat- 
ute, upheld the right of a child to maintain 
an action due to injuries suffered while in 
its mother’s womb. The same year a Louisi- 
ana court allowed a recovery based upon a 
statute * and the dictum in a lower court 
in Canada indicated that it, too, would have 
allowed a recovery had the child been en 
ventre sa mere.” 


The most recent decisions are indicative 
of the more liberal and realistic approach to 
this problem, and support the view that an 
unborn child, viable and capable of exist- 
ence independently of its mother, when in- 
juries are wrongfully inflicted upon it, may 
after birth, maintain an action for such 
injuries. 


The arguments advanced in favor of al- 
lowing a recovery, at least where the injur- 
ies were incurred while the child was viable, 
are as follows: 


*1 Cited at footnote 7. 

= Cited at footnote 6. 

*3 Cited at footnote 5. 

* Kine v. Zuckerman, 4 Pa. D. & C. 227 (1924). 
All writers who have discussed the problem 
have joined in condemning the existing Massa- 
chusetts rule. Prosser on Torts, p. 190. 

* Cooper v. Blanck, 39 So. (2d) 352 (1923). 

* Smith v. Fox, 53 Ont. L. R. 54,3 D. L. R. 
785. (1923). 
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(1) If an unborn viable child is capable 
of independent existence, it should be re- 
garded as a separate entity.” 


(2) Since the law recognizes an unborn 
child sufficiently to protect its property 
rights and rights of inheritance, and protect 
it against the crimes of others, it should 
recognize its separate existence for the 
purpose of redressing torts.” 

(3) Natural justice and the inherent rights 
of infants require that an action be recognized.” 


(4) If an action is not allowed, there is a 
wrong inflicted for which there is no remedy.” 


(5) The absence of precedent is no basis 
for not permitting an action to be maintained 
where a wrong has been committed.” 


Judge Boggs wrote a very able dissenting 
opinion in the Allaire case.” 


This dissent has been subsequently quoted 
in support of the principle that a child in- 
jured while en ventre sa mere may recover 
damages. His argument, which will be 
found in all of the leading cases now allow- 
ing a recovery, is to the effect that when the 
child “. . . reaches that prenatal age of 
viability when the destruction of the life of 
the mother does not necessarily end its 
existence also, and when, if separated pre- 
maturely and by artificial means from the 
mother, it would be so far a matured human 
being as that it would live and grow, 
mentally and physically, as other children 
generally, it is but to deny a palpable fact 
to argue there is but one life, and that is 
the life of the mother. Medical science and 
skill and experience have demonstrated that 
at a period of gestation in advance of the 
period of parturition the fetus is capable of 
independent and separate life, and that though 
within the body of the mother it is not merely 
a part of her body, for her body may die in all 


2* Woods v. Lancet, 303 N. Y. 349, 102 N, E. 
(2d) 691, 27 A. L. R. (2d) 1250 (1951); Williams 
v. Marion Rapid Transit, Inc., 32 Automobile 
Cases 323, 152 Ohio St. 114, 87 .N. E. (2d) 334; 
Bonbrest v. Kotz, 65 F. Supp. 138 (D. C., 1946); 
Cooper v. Blanck, cited at footnote 25. 

28 Williams v. Marion Rapid Transit, Inc, and 
Bonbrest v. Kotz, cited at footnote 27; Montreal 
Transways v. Leveille, 4 D. L. R. 337 (Can. 
Sup. Ct., 1933). The National Association of 
Plaintiffs’ Attorneys argues that, ‘“‘Today Lord 
Campbell's Act is a part of the general law. It 
is not to be limited to its exact terms but is 
entitled to be reasoned from as any other 
proposition of the general law. If, without 
legislative authority, courts could extend the 
term ‘person’ in interpreting the federal con- 
stitution to corporations they may no less ex- 
tend it at the other end to a viable fetus.’’ 15 
National Association of Claimants’ Compensa- 
tion Attorneys 387 (1955). 
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of its parts and the child remain alive and 
capable of maintaining life when separated 
from the dead body of the mother. If at that 
period a child so advanced is injured in its 
limbs or members and is born into the living 
world suffering from the effects of the injury, 
is it not sacrificing truth to a mere theo- 
retical abstraction to say the injury was not 
to the child but wholly to the mother? 
... If, in the contemplation of the common 
law, life begins as soon as the infant is able 
to stir in the mother’s womb... why 
should it be supposed the common law 
would have denied to an infant born alive 
the right to recover damages for the injury 
inflicted upon it while in the womb of the 
mother? ... It is but natural justice that such 
an infant, if born alive, should be allowed 
to maintain an action in the courts for in- 
juries so wrongly committed upon its person 
while so in the womb of the mother.”* 


Judge Boggs went further and stated that 
the argument that there can be no certainty 
that an unborn child is dead or alive when 
an injury is inflicted upon the mother is 
answered by the allegation of the declara- 
tion that the plaintiff was born alive and is 
a living human being and, consequently, 
there was no uncertainty as to the fact that 
the plaintiff was alive in the mother’s womb 
when the injuries were inflicted. 


The Supreme Court of Canada wrote the 
first leading opinion of any court of last 
resort in which a recovery was allowed.” 
Since that time a number of appellate courts 
in this country have been forced to study the 
problem and have likewise seen fit to conclude 
that the action should be recognized.* The 
Supreme Courts of Maryland,” Ohio™ and 
Illinois ® have written elaborate, and inciden- 
tally very interesting, opinions not only justify- 
ing their position but also arguing, with some 


* Woods v. Lancet and Bonbrest v. Kotz, cited 
at footnote 27. 

*” Bonbrest v. Kotz, cited at footnote 27. 

% Woods v. Lancet; Williams v. Marion Rapid 
Transit, Inc.; and Bonbrest v. Kotz, cited at 
footnote 27. 

® Cited at footnote 6. 

% Allaire v. St. Luke’s Hospital, cited at foot- 
note 6. 

* Montreal Transways v. Leveille, cited at 
footnote 28. 

% See footnotes 52 to 66, below. 

3% Damasiewicz et al. v. Gorsuch et al., 35 
Automobile Cases 973, 197 Md. 417, 79 Atl. (2d) 
550 (1951). 

* Williams v. Marion Rapid Transit, Inc., 
cited at footnote 27. 

38 Amann Vv. Faidy, 2 Automobile Cases (2d) 
738, 415 Ill, 422, 114 N. E. (2d) 412. 
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justification, that the reasons set forth for 
denying a recovery in the early decisions his- 
torically and legally were wrong. 


The Illinois Supreme Court reconsidered 
this question in Amann v. Faidy™ and, in re- 
viewing important developments in the common 
law through the centuries, had this to say: 


“It is at once apparent that defendant’s 
contention that the only available materials 
for decision are our own statutes and English 
decisions rendered before 1607 would, if 
adopted, drastically change our law. The com- 
plaint in this case would certainly fail to state 
a cause of action because negligence did not 
emerge as a separate basis of tort liability 
until two hundred years after 1607. ... The 
development of the law of contracts would 
lie before us, for Slade’s case .. . was not 
decided until 1602. The law of quasi- 
contracts began with Moses v. Macferlan, 

decided in 1760. The validity of a 
future interest in real property was first 
made to depend upon the period within 
which it would vest in the Duke of Norfolk’s 
case, decided in 1682, and the present 
period of the rule against perpetuities became 
settled in Codell v. Palmer, decided 





% Cited at footnote 38. 

“Case cited at footnote 38. An Australian 
court had this to say with reference to stare 
decisis; ‘‘When these ghosts of the past stand 
in the path of justice clanking their medieval 
chains the proper course for the judge is to 
pass through them wndeterred.’’ United Aus- 
tralia, Ltd. v. Barclay’s Bank, Ltd., AC 1, 29 
(1941). 

“ Cavanaugh et al. v. First National Stores, 
Inc., 1 Negligence Cases (2d) 199, 107 N. E. 
(2d) 307 (1953); Bliss v. Passanesi, 18 Negli- 
gence Cases 1002, 95 N. E. (2d) 206 (1950). 

# Lewis v. Steves Sash & Door Company, 19 
Automobile Cases 1041, 177 S. W. (2d) 350 (Tex. 
Ct. of App., 1943), writ of error refused. 

*®% Nelson v. Galveston, H. & 8. A. Railway 
Company, 78 Tex. 621, 14S. W. 1021, 22 Am. St. 
Rep. 81 (1890). 

“4 Berlin v. J. C. Penney Company, Inc.. cited 
at footnote 13, nullifying Kine v. Zuckerman, 
cited at footnote 24. 

*® Stemmer et al. wv. 
13, above. 

* Drabbels v. Skelly Oil Company, 20 Neg- 
ligence Cases 184, 155 Neb. 17, 50 N. W. (2d) 
229 (1951). 

Howell v. Rushing, 2 Negligence Cases (2d) 
711, 261 Pac. (2d) 217 (1953). 

*% Newman v. City of Detroit, 281 Mich. 60, 
274 N. W. 710 (1937). 

4° Stanford v. St. Louis-San Francisco Railway 
Company, 214 Ala. 611, 108 So. 566 (1926); Snow 
v. Allen, cited at footnote 8. 

%® Lipps v. Milwaukee Electric Railroad and 
Light Company, cited at footnote 5. 

51 Gorman v. Budlong, cited at footnote 7. 


82 Woods v. Lancet, cited at footnote 27, over- 
ruling Drobner v. Peters, cited at footnote 4. 


Kline, cited at footnote 


Prenatal Injuries 


in 1833. 
for it, too, developed after 1607. 


We would have no law of agency, 
> 40 


Summary 


Massachusetts has reaffirmed the doctrine 
of the Dietrich case.“ Texas has declared the 
dictum found in Magnolia Coca Cola Bottling 
Company v. Jordan (cited at footnote 6) to be 
the law of the state, that is, a recovery will not 
be allowed a viable infant born dumb as a 
result of the negligence of a truck driver,” 
even though a posthumous child in Texas has 
a right of action for the death of his parent 
occurring prior to his birth under similar cir- 
cumstances.* Pennsylvania “ and New Jer- 
sey” now follow the Massachusetts view. 
Nebraska,“ Oklahoma,” Michigan,* Ala- 
bama,® Wisconsin® and Rhode Island™ 
favor the view denying a cause of action 
to the infant. On the other hand, New 
York,” Illinois™ and Missouri™ have re- 
versed their early decisions and will now 
allow an action to be brought against a 
tortious third person. Georgia,” Maryland,” 
Connecticut,” New Hampshire,™ Mississippi” 
and the District of Columbia® will also allow 

(Continued on page 217) 


3 Amann v. Faidy, cited at footnote 38, and 
Rodriquez v. Patti, 2 Negligence Cases (2d) 795, 
108 N. E. (2d) 830 (1953), overruling Allaire v. 
St. Luke’s Hospital, cited at footnote 6. 

% Steggall v. Morris, 2 Automobile Cases (2d) 
507, 258 S. W. (2d) 577 (1953), overruling Buel 
v. United Railroad Company, cited at footnote 5. 
In Mitchell v. Couch, 285 S. W. (2d) 901 (1955), 
the Court of Appeals of Kentucky extended the 
doctrine of Steggall v. Morse to allow an action 
by an administrator of the estate of a child 
who was born dead. The court held that where, 
two days before the stillbirth of a child, the 
mother was injured in an automobile accident 
allegedly caused by the negligence of the de- 
fendant, the child was viable at the time of the 
accident and a person within the wrongful 
death statute. 

% Tucker v. Howard Carmichael & Sons, Inc., 
37 Automobile Cases 269, 208 Ga. 201, 65 S. E. 
(2d) 909 (1951). See, also, Porter v. Lassiter, 
87 S. E. (2d) 100 (Ga. Ct. of App., 1355), wherein 
that court held that under a Georgia statute 
a fetus becomes a child when it is quick or 
capable of moving in its mother’s womb, 
whether viable or not; and that where the life 
of such a nonviable fetus is wrongfully de- 
stroyed, a cause of action arises under the stat- 
ute. Furthermore, the period when a child in 
a given case is ‘‘quick’’ is for the jury to de- 
cide. 

% Damasiewicz v. 
note 36. 

* Tursi v. New England Windsor Company, 
5 Automobile Cases (2d) 329, 19 Conn. Sup. 242, 
111 Atl. (2d) 14 (1955). 

58 Durivage v. Tufts, 94 N. H. 265, 51 Atl. 
(2d) 847 (1947). 

5° Rainey et al. v. Horn, 3 Negligence Cases 
(2d) 709, 72 So. (2d) 434 (1954). 

«© Bonbrest v. Kotz, cited at footnote 27. 


Gorsuch, cited at foot- 
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The author, who is a member of the bars of New York 
and of the United States Supreme Court, presents a 


comprehensive analysis of the field of law involving 


Institutional Debtors, Small Estate: 


N 1952 the New York Legislature, on a 

report of the Law Revision Commission, 
enacted two statutes that facilitate the pay- 
ment of institutional debts. One of the 
statutes concerns the designation of bene- 
ficiaries under life policies, annuities or 
endowment contracts including suppicmental 
contracts, and under pension, retirement, 
death-benefit and profit-sharing plans." The 
other statute relates to the payment of debts 
without administration where the monies 
were payable by a life insurer, bank, savings 
and loan association, credit union, public 
corporation or state or federal government 
or agency; sums were payable by an em- 
ployer as pension or retirement or death 
benefits, profit shares, earnings, wages and 
salaries or a pension, retirement or profit- 
sharing plan; and monies were due from 
the superintendent of banks on account of 
dividends in liquidation of bank assets.’ 

The report of the Law Revision Commis- 
sion and the first drafts of the statutes 
referred to “institutional debts.” * The stat- 
ute respecting payment of debts without 
administration as enacted made_ explicit 
reference to insurance companies, savings 
banks authorized to conduct life insurance, 
banks, trust companies, savings and loan 
associations, credit unions, public corpora- 
tions, state or federal agencies, pensions, 
retirement or death benefits, profit shares, 
earnings, wages or salary or bonuses payable 
by an employer or a pension, retirement or 
profit-sharing system, and dividends pay- 
able by the superintendent of banks in liqui- 
dation. The reference to institutional debts 
was thus changed to terms of explicit ref- 
erence. The statute respecting payments to 
beneficiaries also omitted the reference to 


1Ch. 820, L. 1952, which added Sec. 24-a to 
the personal property law. 

2Ch. 824, L. 1952, which added Sec. 103-a to 
the decedent estate law. 
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institutional debts and made specific refer- 
ence to special kinds of property, monies 
payable by insurance companies, savings 
banks authorized to conduct the business of 
life insurance, and contracts relating to the 
payment of proceeds and payments under 
a pension, retirement, death-benefit, stock- 
bonus or profit-sharing plan, system or 
trust. The explicit words of reference in 
the statute as enacted are directed to spe- 
cial kinds of property. 

The Law Revision Commission reported 
that the change in respect to payments 
without administration would harmonize the 
existing statutes. It reported that the 
change in respect to the rights of bene- 
ficiaries would be in accord with legal 
forms that the law had already recognized 
because “the debtor involved is normally an 
established institution operating in a routine, 
orderly and formal manner.” * My purpose 
here is to inquire if the thought which is 
found in the Law Revision Commission’s 
report may be developed further for the 
purpose of facilitating payments to small 
estates and to minors. I shall make a brief 
reference to the factual background and 
therein I shall refer to comments by the 
courts and the tendency of the courts to 
avoid, if possible, administration of small 
estates. I shall refer to statistics that the 
Children’s Bureau, Federal Security Agency, 
Social Security Administration, assemnbled 
in respect to guardianship. I shall note 
the changes made by present and proposed 
statutes: the New York statute of 1952, the 
Model Small Estates Act which the Na- 
tional Conference of Commissioners of Uni- 
form Laws has proposed and the provisions 
of the Model Probate Code. I shall refer, 
without being comprehensive, to some of 


3 Leg. Doc. (1951) No. 65 (M). 
* See footnote 3, at p. 11. 
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nd Minors 


By PERLIE P. FALLON 


the statutes that the states have enacted so 
as to permit payments for the account of 
minors in limited amounts. There 
this pattern some _ general 
thoughts which may indicate if the present 
tendencies in the law in respect to payments 
to small estates and to minors may be ex- 
tended further and, if so, under what safe- 
guards. 


may 
arise out of 


The case and statutory history of pay- 
ments to small estates and to minors is 
extensive. A complete analysis of that 
history is not necessary for my purpose 
I shall draw on such parts of it as 
I believe useful in considering the further 
use that may be made of the institutional 
debt approach which the Law Revision 
Commission made in the 1952 report. | 
shall, for that purpose, bring out by brief 
statement some of the remedies that the 
courts and the legislatures have made avail- 
able. I will refer first to the matter of 
payments to small estates. The courts 
have always taken an interest in promoting 
facility of payment. In Matter of Tanger- 
man; the court wrote: “We find no neces- 
sity for subjecting this little 
charges for commissions on a sum of money 
received and paid out, or to the expenses 
of accounting which would reduce the amount 
retained by the appellant, who has properly, 
in good faith and innocently, paid the 
funeral expenses. The estate could have 
settled without letters of admin- 
istration having been issued.” ° 


here. 


estate to 


been 


The courts have favored family settle- 
ments. Thus, parties of full age who agree 
to a distribution are bound by the agree- 
ment in the fraud.’ In the 
absence of creditors, an administrator is 
treated by the courts as a mere trustee for 
the next-of-kin with the sole duty of col- 
lecting and _ distributing. If the whole 
estate has been legally and justly distrib- 
uted, the purpose of the law is accomplished. 
If there is a will, administration may be 
since the will fixes the title, but 
have held that even there in- 
formal settlements after the probate of the 
will bind the parties.* 


absence of 


necessary 
the courts 


If there are ao debts 
and but a sole distributee, the courts have 
permitted the sole distributee to take over 
the estate without administration.’ A debtor 
of the estate who pays under an informal 
agreement with interested in the 
estate is protected in respect to those who 
join in the agreement.” 


those 


The agreement will 
not, of course, bar creditors or distributees 
The 
maintain an action in 
their own right for a debt that is due the 
estate, but the courts have allowed the 
action where the debt is admitted and there 
are no creditors.” 
a debt of the 


who do not join in the arrangement.” 
distributees may not 


Funeral expenses are not 
estate, but the courts are 
inclined to find an implied promise to pay 
these the benefit of relatives 
* The promise might 
not arise if a debtor paid the funeral ex- 
penses.“ The brief summary that I have 
made shows that the courts have aided in 
facility of payment, that they are aware of 
the problems that arise in small estates, and 
that they appreciate informal settlements. 


expenses for 
and close associates.’ 


In respect to institutional debts, there is 
always present the possibility of payment 
over. Special practices must be used; stat- 
utes are perhaps essential. 


The legislatures have been aware of the 
problems that small present and 
have taken steps by the enactment of stat- 
utes. I believe that all but four states 
have form of statute,” and in one 
of these statutes there is a provision for 
distribution where a spouse survives and 
the entire estate does not exceed $5,000." 


estates 


some 





5226 App. Div. 162, 164, 235 N. Y. S. 213 (3d 
Dept., 1929). 

® Case cited at footnote 5. 

1 Ledyard v. Bull, 119 N. Y. 62 (1890); Matter 
of Wagner, 119 N. Y. 28, (1890); Browne v. 
Forche, 43 Mich. 492, 500, 5 N. W. 1011 (1880). 

8’ Blood v. Kane, 130 N. Y. 514 (1892). 

® Dickinson v. Hoes, 84 N. Y. S. 152, (1902). 

” Ledyard v. Bull, cited at footnote 7. 

11 Matter of Mullon, 145 N. Y. (1895). 


Institutional Debtors 


2 Ledyard v. Bull, cited at footnote 7; Moore 
v. Brandenberg, 248 Ill. 232, 93 N. E. 733 (1911); 
Florida Statutes Annotated Sec. 735.09(1). 

8 Patterson v. Patterson, 59 N. Y. 574 (1875). 

™% Matter of Roberts, 7 N. Y. S. (2d) 838, 841 
(1938). On the points that I have stated thus 
far, see Paul E. Basye, ‘“‘Dispensing with Ad- 
ministration,’’ 44 Michigan Law Review 329, 
(1945). 

1% See footnote 3, at pp. 56-62. 

1% Maine, Ch. 152, Sec. 101., A. 





These statutes vary in form. They extend 
from statutes that validate the payment of 
a debt upon proof by affidavit to statutes 
that permit administration by a _ public 
official or create simplified forms of admin- 
istration for estates, the value of which is 
within fixed sums. 
that create 
ances. 


There are also statutes 
allow- 
I shall refer to the details of some 
statutes later when I summarize 
the changes that statutes have made in this 
field of the have been some 
studies of the sizes of estates, testate and 
intestate, which become subject to adminis- 
tration. The Trust Research Department, 
Graduate School of Banking, American 
Bankers’ Association, made a check in 1946. 
It found that one half of the estates were 
under $5,000 each, over four fifths were 
under $10,000, and over nine tenths were under 
$25,000. Thus, over one half of the estates 
which were being administered were under 
$5,000." The period since has reflected, of 
course, a change in money values. 


widows’ and children’s 


of these 


law. There 


The payments that a debtor may make 
to minors depend almost entirely upon 
statute. The courts do not have a discre- 
tion. This has not prevented the courts 
from exercising an influence in the field. 
Thus, the Executive Committee of the Sur- 
rogates Association of the State of New 
York recommended to the New York Legis- 
lature an amendment of Section 180 of the 
Surrogates Court Act whereby when an 
infant is the beneficiary of life insurance 
proceeds, a surrogate may dispense wholly 
or partly with the bond and direct that the 
insurer and the guardian make withdrawals 
by joint check to the order of the guardian 
and a person whom the surrogate desig- 
nates to receive the monies where the prop- 
erty of the infant does not exceed the value 
of $10,000, including the rights in the insur- 
ance proceeds. The statute was so amended 
by Chapter 496 of the Laws of New York 
of 1947. 


The legislatures had been alert tc the 
problems that payments to minors present. 
They have enacted many statutes of reme- 
dial purpose. These statutes are well 
adapted and show insight and skill in the 
use of the legal forms. I wish to refer to 
these statutes later and to bring out many 
of their provisions with a thought that the 
fine efforts that have been made there may 
further light on the problem of pay- 
ments to minors and inspire a further re- 


throw 


7G. T. Stephenson, ‘‘Streamlining Small Es- 
tates,"’ 85 Trusts and Estates 478 (1946). 
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view of this field of the law. The statutes 
are different in their methods of approach. 
This is an advantage because the compari- 
son is likely to suggest new thought just 
as the expression of different minds in a 
discussion develops new ideas. 


At this point it may be well, in the in- 
terest of making the problem real, to refer 
to some statistics. In 1949 the children’s 
bureau made a study of guardianship.” An 
inquiry was made as to the nature of estates 
of minors before 12 courts in 1945. It 
covered 2,282 appointments. The appoint- 
ments where personal property items alone 
were present exceeded those of real estate 
items by 698 to 344. Twelve per cent of 
the estates consisted solely of benefit pay- 
ments. The value of the individual estates 
was less than $500 in 40 per cent of the 
cases, less than $1,000 in nearly 60 per cent, 
less than $2,500 in nearly 80 per cent, less 
than $5,000 in 90 per cent and less than 
$10,000 in all but 4 per cent of the cases. 
In only 329 of the estates where appoint- 
ments had been made were the estates re- 
ported to produce income. The amount of 
income was less than $500 a year in 85 per 
cent of the cases. In 825 cases where dis- 
charges had been entered, only 58 had 


yielded income, and in all but a few cases 
the income had been less than $500 a year. 


Among the statutes which have been 
drawn for the purpose of giving a pattern 
to the possible payments that may be made 
in respect to small estates, there are three, 
namely, the New York statute of 1952, the 
Model Small Estates Act, and the provi- 
sions in the Model Probate Code. I will 
now turn to these. I wish to use them as 
instances of statutory formulation which 
recognizes the presence of the problems 
that small estates create. I do not intend 
to treat the statutes in detail, but intend to 
bring out the more salient provisions. I 
have brought out already that the New York 
statute relates to the payment of debts with- 
out administration where the monies are 
payable by debtors which the statute enu- 
merates and among which are life insurers, 
banks, savings and loan associations, credit 
unions, public corporations, state or federal 
government or their agencies, an employer’s 
debts on account of pension or retirement 
or death benefits, profit shares, earnings, 
wages and salaries, the sums due from a 
pension, retirement or profit-sharing plan 
and monies due from the superintendent of 


's Guardianship, a Way of Fulfilling Public 
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banks on account of dividends in the liquidation 
of bank assets. My repetition of the statute 
at this point brings out what I have already 
noted, namely, that the statute applies to 
specific debtors. The statute rests on the 
more varied body of statutory law in New 
York which preceded the 1952 statute and 
in which were found ten distinct statutes 
providing for the payment of particular 
types of debts.” The 1952 statute drew 
these prior forms of authority into an over- 
all statute, increased the amounts that might 
be paid and shortened the time in which 
payment might be made. 


The statute was not directed to solving 
the problems that arise in small estates. 
It has a more special purpose in that it 
permits the payment of fixed sums without 
administration having been taken, and the 
provisions of the statute apply without ref- 
erence to the amount of the estate. A dis- 
tinguishing provision in the statute is a 
limitation of the aggregate amount that 
may be paid. Thus, the amount which may 
be paid is the controlling factor in the stat- 
ute rather than the amount of the estate.” 
When a creditor dies, a debtor may pay at 
once to the surviving spouse not more than 
$1,000 of the debt upon the filing of an 
affidavit, the form of which the statute 
states. After 30 days have passed, a credi- 
tor may pay not more than $1,000 of the 
debt to a surviving spouse, one or more 
children who are 18 years of age or older, 
or to a father, mother, brother or sister of 
the decedent. The payees have preference 
in the order named and this provision does 
not limit the right of a debtor to make the 
payment to a surviving spouse on the con- 
ditions stated already. 


Upon the request of a surviving spouse 
or one of the relatives already named, a 
debtor may pay to a creditor of the dece- 
dent, or to a person who has incurred the 
funeral expenses of the decedent, not more 
than $1,000 of the debt upon the filing of 
an affidavit in the required form. When six 
months have passed after the death of the 
creditor, the debtor may pay a debt which 
does not exceed $500 or may pay part of 
such a debt to a distributee or, if the funds 
are not exempt from the claims of creditors, 
to a creditor or to a person who has paid 
or incurred the funeral expenses upon an 
affidavit in the form that the statute fixes. 
The provisions do not apply if there is a 
designation of a beneficiary in effect. The 
payment may be made to the spouse only 
upon an affidavit showing that the payment 


2” See footnote 3, at pp. 12-14. 
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and all other payments received by the 
spouse under the statute do not in the ag- 
gregate exceed $1,000. 

The payment which the statute 
izes, after 30 days have expired, to children 
18 years of age or older, to a father, mother, 
brother or sister of the decedent, the pay- 
ment to a creditor upon the request of a 
surviving spouse or one of the named rela- 
tives, and the payment to a person who has 
paid or incurred the funeral expenses of the 
decedent, may be made only upon an affida- 
vit of the surviving spouse or relative to 
whom or at whose request the payment is 
made, showing the date of death, the rela- 
tionship to the decedent, that an executor 
or administrator has not qualified nor been 
appointed, the names and addresses of the 
persons who are entitled to and who will 
receive the and that the payment 
and all payments made under this 
section by all debtors do not in the aggre- 
gate exceed $1,000. The payment, after six 


author- 


money 
other 


months have passed of a debt which does 
not exceed $500 or a part of that debt to a 
distributee or to a creditor or a person who 
has paid or incurred funeral expenses, may 
be made upon an affidavit by the person 
paid, showing the date of death, that an 
executor or administrator has not qualified 
or been appointed, that the decedent was 
survived by a spouse or minor child, that 
the affiant is entitled to the payment and 
that the payment and all other payments 
under the section by all debtors do not in 
the aggregate exceed $500. 


A payment made in good faith under the 
statute is a complete discharge of the debtor 
to the extent of the payment. The fact that 
the affidavit made is false or that the pay- 
ment was not made in the order of prefer- 
ence does not make a difference if the 
creditor be dead and the required number 
of days have elapsed, if the relative making 
the affidavit bears the stated relationship 
to the decedent and if the affiant be in fact 
a distributee or creditor or has paid or in- 
curred the funeral expenses. A person who 
receives payment is accountable to an exe- 
cutor or administrator if one is later ap- 
pointed or to the public administrator, but 
the surviving spouse is entitled to have the 
benefit of the provision of “exemption for 
the benefit of a family,’ which is found in 
Section 200 of the Surrogates Court Act. 
It defines certain articles that are not deemed 
assets, and which are included in the inven- 
tory of the estate as property set off to the 
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children. These articles 
include certain household property, certain 


books, domestic animals, farm machinery, 


spouse or minor 


motor vehicles and money or personal prop- 
erty not exceeding the value of $1,000, unless 
the assets are insufficient to pay the reason- 
The 
making of payment under the statute re- 
mains optional with the creditor. 


able tuneral expenses of the decedent. 


The Section on Real Property, Probate and 
Trust Law of the American Bar Association 
and the National Conference of Commis- 
sioners on Uniform State Laws ‘have con- 
tributed to the thought in respect to the 
administration of small estates. The Model 
Probate Code has provisions which affect 
the field we are considering The 
Model Small Estates Act is directed to the 
problems considered here. None of the states 
have adopted the Model Small Estates Act, 
but some of the provisions that it has are 
patterned upon existing statutes. I shall 
refer to the Model Small Estates Act first, 
and then turn to the provisions of the Model 
Probate Code which had been followed in 
the Model Small Estates Act. Contrast and 
comparison will bring out the means that 
have been used or proposed in respect to 
small estates and may indicate a possible 
basis for a further application of the means 
that are already proposed. The reference 
to “model” indicates that the field of appli- 
cation is already subject to many statutes 
whereby uniform action might not be con- 
venient. For example, the New York stat- 
ute codified and modified at least ten exist- 
ing statutes. These model acts, therefore, 
are helpfu! in that they suggest paths. 


The Model Small Estates Act provides 
for the transfer of personal property and 
the determination of title to real property 
without judicial proceedings in estates not 
exceeding $1,500; it provides for a summary 
distribution under judicial control to a sur- 
viving child or minor children without 
formal administration in estates not ex- 
ceeding $3,500; it provides a _ simplified 
procedure which a court may employ in 
its discretion in the administration of es- 
tates that do not exceed $10,000. 


here. 


A surviving spouse or the distributees, 
defined as the persons who take property 
under the provisions of the will or under 
the intestate statute, are given a defeasible 
right to receive personal property before 
the appointment of a representative or the 
probate of a will if the value of the entire 
estate, less liens and encumbrances, does 


1 Sec. 2. 
2 Sec. 3. 
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not exceed $1,500 and if 30 days have elapsed 
since the decedent’s death and no petition 
for the appointment of a representative is 
pending or has been granted.” The practice 
used is an affidavit showing the defeasible 
right to receive the personal property and 
a copy of the decedent’s will, if the claim 
that. The delivery of the proper 
affidavit to a person owing money, having 


rests on 


custody of personal property or acting as 
transfer agent entitles the 
surviving spouse or distributees to receive 
the personal property. The right in the 
property is subject only to proceedings for 
the administration of the estate or for the 
probate of the will, or to superior rights. 
It is also subject to the family allowances 
that statutes may create. The provision is 
directed to those situations where adminis- 
tration has not been taken and is not con- 
templated. The right may be used to collect 
insurance proceeds, bank deposits, wages, 
other personal property, and to transfer se- 
curities and automobiles. The lapse of 30 
days permits creditors to begin administra- 
tion if they wish. The mere existence of 
claims will not defeat the provision, but the 
surviving spouse or distributees who receive 
the property are accountable to the personal 
representative, if one is appointed. The per- 
son making the payment, delivery or trans- 
fer on the required affidavit is discharged 
to the same extent as if there were a per- 
sonal representative. The person who acts 
under the statute and upon the affidavit 
need not see to the application of the money 
nor inquire into the truth of statements in 
the affidavit. If the person who has per- 
sonal property of the decedent does not de- 
liver it or transfer it, the persons who are 
entitled to receive the property have a right 
of action.” Thus, the person who acts is 
assured of being discharged; there is a legal 
obligation to pay, deliver or transfer. The 
section, however, does not determine the 
ultimate title. 


a registrar or 


The provision in respect to real property 
creates a record evidence of title without 
the appointment of a personal administra- 
tor.” If the value of the entire property 
less liens and encumbrances does not ex- 
ceed $1,500; if 30 days have elapsed since 
the death of the decedent; if no petition for 
the appointment of a representative is pend- 
ing or has been granted; if the will of the 
decedent has been admitted to probate 
where the distributees are claiming as de- 
visees; if an affidavit in the form that the 


3 Sec. 4. 


IL J— March, 1956 





* 

The legislatures have been aware of 

the problems that small estates present 

and have taken steps to solve these 

problems by enacting statutes. Nearly 

all states have some form of statute. 
* 


statute requires is recorded in the office of 
a recorder of title in the county where the 
real property is situated; and if a notice is 
published in a newspaper in the county 
which would have venue for administration 
describing the property, referring to the affida- 
vit and notifying those who have claims to 
file a petition for the appointment of a rep- 
resentative (and proof of publication of the 
notice is recorded); and if a petition for the 
appointment of a representative is not filed 
within the time that the statute fixes after 
the first publication, the practice has the 
effect of establishing the right of succession 
as if complete administration had been had. 
The rights of secured creditors remain. 


Before we consider the further provisions 
of the Model Small Estates Act, it will be 
well to make some comparison with the 
New York statute for the purpose of draw- 
ing out the methods that different minds 
have considered in respect to small estates. 


Each of the statutes makes an affidavit the 
basis of action; each protects a debtor of 
the decedent in acting on the affidavit; and 
each lets in the right of creditors by leaving 
the property subject to administration. The 
New York statute is applicable only to des- 
ignated personal property. The statute has 
no application to real property nor to some 
forms of personal property, for example, 
transfer of securities. The statute is appli- 
cable to estates in any amounts; the amount 
which may be paid over is limited and that 
is the boundary of the field which the stat- 
ute covers. 


The provisions in the Model Small Estates 
Act include estates consisting of both real 
and personal property or personal property 
only. The presence of the other form of 
property in the estate does not prevent the 
application of the separate provisions for 
personal property and real property. The 
act is designed for estates which do not 
exceed $1,500. The New York statute looks 
towards payments which may not exceed 
$1,000 nor $500 in respect to remote rela- 
tives and creditors, the funeral expenses 


* Sec. 5. 
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being an exception. The provisions of the 
Model Small Estates Act will operate where 
there is a will. Where real property is the 
subject matter, then the will must be )ro- 
bated. The New York statute implies that 
there may be a will since it provides that 
the person who receives payment under the 
statute is accountable to the lawful executor 
or administrator of the decedent if one is 
appointed. The use of the affidavit is older 
than the New York statute and the Model 
Small Estates Act. It is found in earlier 
statutes in California and Illinois. 


Statutes in many of the states provide for 
a family allowance. The Model Small Es- 
tates Act has provisions for the summary 
distribution of an estate which does not 
exceed the statutory family allowance.” 
These provisions are for the benefit of a 
surviving spouse or minor child or children. 
The property right is subject to liens and 
encumbrances and to the payment of the 
expenses of the funeral and last illness of 
the decedent, of inheritance taxes and the 
expenses of the summary administration. 
The provisions override a will and the 
claims of general creditors, the latter per- 
haps because these assets are considered 
beyond the reach of creditors. A surviving 
spouse or minor child or children may bring 
a petition for summary distribution in a 
court that would have venue for adminis- 
tration. If a petition for the appointment of 
an administrator is pending, then the peti- 
tion may be filed in that court.* The peti- 
tion describes the interested parties, states 
the expenses of the funeral and last illness 
and the facts as to payment, and includes 
a description of the property, the encum- 
brances and the value. The petition may 
ask for the probate of a will and for the 
appointment of a personal representative if 
the value of the estate exceeds the amount 
that the statute fixes. 


Notice of the hearing must be given by 
publication at least twice.” It may be nec- 
essary to give notice by registered or ordi- 
nary mail to those whose names and addresses 
are known in view of the decision in Mul- 
lane v. Central Hanover Bank and Trust Com- 
pany.” If the court finds after a hearing that 
the value of the estate less liens and encum- 
brances does not exceed the amount that 
the statute fixes, it may order that no ad- 
ministration be had or that no further ad- 
ministration be had.” If the expenses of 
the funeral and last illness, the inheritance 


7 339 U. S. 306, 70 S. Ct. 652 (1950). 
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taxes and the expenses of summary admin- 
istration have not been paid, the court may 
order that they be paid out of the property 
or by a person who is indebted to the estate. 
The court may direct the personal repre- 
sentative who is already acting to render a 
final account. It may then distribute the 
remainder of the estate, subject to liens 
and encumbrances, in lieu of a family al- 
lowance, 


If property passes to a minor child who 
is without a guardian, the court may order 
the property distributed to the minor’s 
parent or to the person standing in the place 
of a parent.” If the value of the property 
exceeds the amount that the statute fixes, 
then the court may appoint a personal rep- 
resentative and admit the will, if there is 
one, to probate. The order has the effect 
of authorizing those who hold assets of the 
estate to transfer them to the persons de- 
scribed in the order, and persons owing 
money, having custody of property or acting 
as registrar or transfer agent of any inter- 
est, may act and rely on the order.” If 
additional property is discovered after an 
order has been made, and the value when 
taken with the value of the estate included 
in the order does not exceed the statutory 
limit, a supplemental petition may be filed 
and the court may order distribution." This 
provision of the Model Small Estates Act 
creates a practice for making the provisions 
of family allowances effective where there is 
a small estate in the sense that the family 
allowance statutes define. Thus, adminis- 
tration will not become necessary in order 
to make the family allowance effective where 
the estate does not exceed that amount. 
This is a step forward. Section 200 of the 
New York Surrogates Court Act, which has 
already been mentioned, creates a family 
allowance but states that the articles must 
be included in and stated in the inventory 
of the estate which implies administration. 


The Model Smali Estates Act has provi- 
sions for summary administration where 
the value of the entire estate, less liens and 
encumbrances, does not exceed $10,000.” 
The court, upon the appointment of the per- 
sonal representative or at any time subse- 
quent upon an affidavit fixing the value, may 
authorize a summary administration of the 
estate. The powers of the court are defined 
in the act. Creditors may be required to 
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present their claims within three months. 
Notice by mailing may be substituted for 
publication. The values may rest with one 
appraiser, or the personal representative 
alone if the value may be readily deter- 
mined, The court may exercise discretion 
in the amount and the requiring of a bond 
except that the value of any part of the 
estate, which might easily be converted dur- 
ing the period of administration, and the 
gross income must be covered by a bond. 
The personal representative may be given 
full power to sell, lease for a period of a 
year, mortgage or transfer property of the 
estate upon terms and conditions that he 
may determine without confirmation. The 
court may order distribution at any time 
when three months have passed after the 
publication of notice to creditors. Errors 
in the value of the estate or the discovery 
of additional assets do not make the order 
of summary administration invalid. Those 
dealing with a personal representative who 
has been given the powers under the act 
may rely upon the powers that the act con- 
fers.“ The personal representative is ac- 
countable and must make a final report 
which is settled by the court as in other cases. 


The simplification of probate practice has 
been a subject of discussion and study over 
a long period. In 1940 the Section of Real 
Property, Probate and Trust Law of the 
American Bar Association began a study. 
The University of Michigan Law School 
joined the committee in the work. In 1945 
a Model Probate Code was drafted. In 
1946 the Model Probate Code was pub- 
lished in a volume of the Michigan Legal 
Studies.” The code has provisions in sec- 
tions extending from 86 through 92 for dis- 
pensing with administration in small estates. 
The provisions are directed to three situa- 
tions. The first is where the estate does 
not exceed $1,000 in value and judicial pro- 
ceedings are not desired. When 30 days are 
passed after the death of the decedent and 
if no petition for probate or administration 
has been filed, a distributee is entitled to 
receive property belonging to the estate 
without an administration if he complies 
with the practice that the act states. The 
second situation is where the estate does 
not exceed $2,500 in value and there is a 
surviving spouse or minor children and the 
entire estate may be treated as a family al- 
lowance. Here a judicial determination is 


%4 Sec. 11. 
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necessary. Notice to creditors and the re- 
lated steps in administration are unneces- 
sary since there is no estate which the 
creditors may claim. The third situation is 
where the estate is only sufficient to pay 
the preferred claims and general creditors 
cannot share in the distribution. Summary 
administration may be directed. 


I shall make brief reference to these pro- 
visions so as to permit comparison with the 
provisions of the Model Small Estates Act, 
which was approved by the National Con- 
ference of Commissioners on Uniform State 
Laws in 1951. Section 86 of the Model Pro- 
bate Code rests on much the same practice 
as Section 2 of the Model Small Estates 
Act. An affidavit authorizes a person owing 
money, having the custody of property or 
acting as a registrar or transfer agent, to 
deliver property to a distributee. The Model 
Probate Code treats a spouse as a distributee. 
The value of the property must not exceed 
$1,000. The Model Small Estates Act sug- 
gests the value of $1,500. Section 87 provides 
that the person making the payment is re- 
leased by the payment. There is no duty to 
see to the application of the proceeds or to 
inquire into the truth of the statements in 
the affidavit. The person who receives the 
payment or the delivery of property or the 


transfer is answerable to a person who has 
a prior right or to a personal representa- 
tive, if one is appointed. This section is 
similar to Section 3 of the Model Small 
Estates Act. 


Section 88 of the Model Probate Code is 
like Section 6 of the Model Small Estates 
Act in that it provides a means for making 
a family allowance effective without admin- 
istration. If the value of the estate, not 
including the homestead and exempt prop- 
erty, does not exceed $2,500 or the amount 
of the family allowance, the court that would 
have venue for administration, upon a peti- 
tion showing the names of the heirs and 
devisees, list of creditors with the amounts 
so far as known, a description of the real 
and personal property and the estimated 
value, liens and encumbrances, and after a 
hearing which may be held forthwith and 
without notice (or upon notice, if the court 
sees fit) and upon a finding that the ex- 
penses of the last illness, the funeral ex- 
penses and the expenses of the proceedings 
have been paid or secured, may make a 
family allowance. If that allowance. ex- 
hausts the assets, the court may direct that 
there be no administration and assign the 
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estate to the spouse or minor children.” 
Section 6 of the Model Small Estates Act 
suggests a larger jurisdiction as to value, 
namely, $3,500. Because of the special na- 
ture of the statute, the value could never 
exceed the amount that the statutes for 
a family allowance fix. Under Section 90 
the court’s order becomes authority to the 
party who holds property to pay it over. 
Section 91 permits the order to be revoked 
within one year where a petition shows that 
there was other property, there was an im- 
proper valuation or that the total property 
exceeded the amount, and in a contest of 
value the court may appoint two appraisers. 
Section 10 of the Model Small Estates Act 
lets in additional property through a sup- 
plemental petition if the entire property does 
not exceed the fixed amount. Where the 
property does exceed that amount, the Model 
Small Estates Act provides for the appoint- 
ment of a representative of the estate or 
the admission of the will to probate rather 
than the revocation of the order for family 
allowance. 


Section 92 of the Model Probate Code 
refers to the cases which are already in ad- 
ministration and in which appraisal shows 
that the estate, exclusive of homestead, 
exempt property and family allowance, does 
not exceed an amount which is sufficient 
to pay the administration expenses, funeral 
expenses, allowances to a surviving spouse 
or children, debts and taxes that have prefer- 
ence under the federal laws, medical ex- 
penses of the last sickness and debts and 
taxes which have preference under the state 
laws. The section applies where there is 
nothing that general creditors might reach. 


The provisions of the Model Small Es- 
tates Act, which was drawn several years 
after the Model Probate Code, are perhaps 
the more helpful. They open up a new field 
in Section 11 which provides for a simplified 
procedure and permits the summary admin- 
istration of small estates which do not ex- 
ceed $10,000 in value. The provisions of the 
Model Probate Code, in recognizing the use 
of an affidavit as the basis of the discharge 
of indebtedness and the delivery of property 
and for transfers, gave recognition to a 
practice that has appealed to all who have 
sought to simplify the disposition of small 
sums of money that would otherwise fall 
within the far more complex rules of estate 
administration. A simplified administration 
is often necessary where there is an estate 
over and above the sum necessary to dis- 
charge preferred creditors. 





These model codes do not have the force 
of law. They have been worked out by 
those who are learned and experienced in 
the field. The Model Small Estates Act 
rests in part upon the Model Probate Code, 
and in the drafting of the Model Probate 
Code the entire statutory and case law in 
the field was considered. These model acts 
have a value because they reflect some of 
the statutes that the states have enacted in 
this field. The model codes go further and 
reflect thoughts of further enactments. I 
shall make some reference now to the ex- 
isting statutory forms, and shall seek brevity 
of statement by referring to the patterns 
that the statutes have taken. 


The common law differs from the civil 
law in that the common law rests upon a 
personal representative of the deceased and 
under the civil law the title to the deced- 
ent’s assets passes to the distributees who, 
if they take without reservation, become 
liable for the debts. The statutes which 
dispense with administration are likely, under 
the common law practice, to limit themselves 
to property which by reason of exemption 
or family allowance does not become sub- 
ject to the claims of creditors; or these 
statutes may reach the same result by ex- 
tending the amount which may be paid 
over to the spouse or minor children as a 
family allowance. This distinction between 
the common and the civil law indicates to 
us the pattern that many of the statutes 
have followed. The pattern of the statutes 
becomes more definite if we keep in mind 
not only this distinction between the coia- 
mon and civil law but also the functions 
that administration serves, namely, the col- 
lection of assets, the payment of debts and 
claims, and the distribution of the remainder 
to heirs or legatees. It is these requirements 
that make administration necessary, and the 
statutes which would simplify the disposal of 
small estates must invade the accepted basis 
for administration. 


The model acts suggest to us the patterns 
of the various statutes that we find as part 
of the existing law. The model codes do 
not refer to one series of statutes which are 
found in the pattern and which are most 
important to institutional debtors. These 
statutes will be outlined after I have set 
out the pattern of the statutes which the 
model code reflects. Some states, perhaps 
half a dozen, have statutes that follow the 
general thought that underlies Sections 2 
and 3 of the Model Small Estates Act in 
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that they permit the settlement of small es- 
tates without administration. I refer as an 
example to the Arkansas statute, Section 66, 
Act 140, Laws 1949, as amended by Laws 
1951, Act 255," which permits distributees 
to file an affidavit with the clerk of the 
probate court in the venue that would have 
administration showing that the total es- 
tate does not exceed $1,000. Forty-five days 
must have elapsed since the decedent’s death; 
there must be no unpaid claims or demands 
against the decedent or the estate. The 
clerk files and indexes the affidavit. A cer- 
tified copy may be furnished to a creditor 
or a registrar or transfer agent and a person 
making payment, transfer or delivery is re- 
leased to the same extent as if a personal 
representative had been appointed.* The 
Arizona Statute, Section 38-1901, as amended 
by Laws 1951, Chapter 64, creates a like 
practice where the value of the estate does 
not exceed the sum of $500; and a companion 
statute, Section 51-515, as amended by Laws 
1954, Chapter 81, interests me more here 
since it contains a provision that a surviv- 
ing spouse, and if none, the children of the 
decedent, and if no children, the father or 
mother, and if no father or mother, the 
brothers or sisters, may collect a sum which 
the deceased may have left on deposit in the 
bank if the deposit does not exceed the 
sum of $1,000. The practice requires a death 
certificate and an affidavit, and the receipt 
of the affiant is a discharge. In the pattern 
of the statutes, those creating a family al- 
lowance, which may include rights in a home- 
stead, are most numerous. These statutes 
generally become operative upon an act of the 
court in the course of ordinary administration. 


There are many statutes, however, which 
give a court summary power and thereby 
create a simplified administration. A Cali- 
fornia statute, Probate Code, Section 640, is 
an example. If a decedent leaves a surviv- 
ing spouse or minor child or children and 
the value of the whole estate over and above 
all the liens and encumbrances does not 
exceed $2,500, the petition for probate or 
for letters may make that allegation. The 
point may be brought to the court’s atten- 
tion by a separate petition at the time of 


%* Arkansas Statutes Annotated, Sec. 62-2128. 
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the application for probate or letters” or 
upon the filing of an inventory.“ The court, 
after a hearing and the appraisal by one 
of the inheritance tax appraisers, may as- 
sign to a surviving spouse who has not 
remarried, or if there is no surviving spouse, 
to a child or children of the decedent who 
are minors, the entire estate, subject to 
mortgages, liens and encumbrances. The 
surviving spouse or the minor children do 
not have the benefit of the provision if they 
have a separate estate of $5,000 in value.* 
Florida has a statute, Section 735.01, which 
gives a court discretion under certain cir- 
cumstances to dispense with administration 
where the gross value of the estate is not 
more than $3,000. The statut:, appears to 
rest on the fact that the propzrty is exempt 
from the claims of creditors or that there 
are no debts. The rights of creditors are 
preserved by Section 735.11 where creditors 
are given a power to impress a trust on the 
property in the hands of those who receive 
it. The Illinois statute, Chapters 1-3, Sec- 
tion 450, permits summary administration 
where the estate does not exceed the sur- 
viving spouse’s or child’s award and is sub- 
ject to the preferred claims.” The statute 
in the District of Columbia covers small 
estates consisting only of personal property 


of a value not in excess of $500.° I have 
referred to some of the statutes to show the 


variations. The statutes have arisen by a 
process of erosion over the field of common 
law administration. Each of them carries 
many marks. They differ. The loose leaf 
services have ingenious methods for making 
them readily available and for even per- 
mitting comparisons. The statutes rest on 
the thought of the existence of a small 
estate and the survival of particular mem- 
bers of a family who would take the entire 
assets of the estate as exempt property or 
as a family allowance; others rest upon the 
thought of the presence of a small estate 
and the necessity of providing for distribu- 
tion. In the first instance the creditors 
would not have rights, and in the second 
the practice is simplified. 


%® Probate code, Sec. 649. 

# Probate code, Sec. 642. 

“ Probate code, Sec. 645. 

*# Amended Laws 1951, Sec. 1, p. 
“‘spouse’’ substituted for ‘‘widow.”’ 

* District of Columbia Code, Secs. 18-801 to 
18-810. The statute rests upon a court order. 
It creates a family allowance of $500 subject to 
funeral expenses, and permits a court to direct 
distribution in cases where there is no allow- 
ance in estates not in excess of $500. 

* California Probate Code, Sec. 1143; Louisi- 
ana Civil Code, See. 1190; North Carolina Gen- 
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1530, 


In the pattern of these statutes we find 
provisions for summary administration by 
a public official, public administrator, clerk 
of a court or probate judge. These provi- 
sions apply to small estates in amounts that 
extend from $200 to $1,500, and they con- 
tain a variety of conditions.“ 


The statutes that permit the settlement 
of small estates without administration, those 
among my illustrations where action rests 
upon an affidavit, and the statutes which 
provide for simplified administration on the 
basis of a family allowance or exempt prop- 
erty are helpful in the administrative work 
of institutional debtors. In the field of life 
insurance, the proceeds of the policy where 
there is a designation of beneficiary pass 
outside of the estate since they are the re- 
sult of a contract. The proceeds are a 
special form of property.“ They remain a 
special form of property, regardless of the 
effect of the statutes that are concerned 
with the collection of revenue. The tax 
statutes are a special form of statute.” A 
policy, however, may be payable to an es- 
tate, or a beneficiary may die before the 
insured and a reversion to the estate of the 
insured result from a clause in the policy. 
Life insurers, therefore, have an interest in 
this field of the law. Life insurers are in- 
terested in the prompt payment of the pro- 
ceeds of a policy, and where the amounts 
are small the need of those who are de- 
pendent upon the insurance may be great. 
Life insurers should not be required to exer- 
cise a discretion at the risk of paying over. 
The proceeds when payable to an estate 
are not generally exempt from the claims of 
creditors, and the proceeds may be subject 
to inheritance or transfer taxes. Some of 
the statutes have recognized the necessity 
of immediate payment by institutional debtors. 
Thus, there are statutes which open the 
way to immediate payment of limited sums 
by banks. This leads us to another field 
in the pattern of statutes that concern 
small estates, namely, the statutes that per- 
mit the collection of particular assets with- 
out administration. 





eral Statutes, Sec. 28-68; South Carolina Code 
of Laws, 1952, Secs. 19, 555; South Dakota Code, 
Sec. 35.0701. 

*T have sought to trace this thought in ‘‘Con- 
tract and Life Insurance,’’ 59 Dickinson Law 
Review 40 (1954): reprinted in 1954 Insurance 
Law Journal 799 (December). 

* I found this idea in the thought of Justice 
Holmes, and developed it in ‘‘Some Influences 
of Justice Holmes’ Thought on Current Law— 
Federal Taxation—Taxation of Instrumentalities 
of the United States,’’ 20 Tulane Law Review 
56, 60 (1945). 


165 





Now we may turn back to the point at 
which we started, namely, the New York 
statute of 1952 which amended Section 103-a 
of the decedent’s estate law so as to permit 
the payment, without administration, of cer- 
tain debts, including bank deposits, money 
payable by a state or federal loan association 
or credit union, money payable by an in- 
surance company or a savings bank author- 
ized to transact life insurance business, money 
payable by a public corporation, money pay- 
able by a state or federal government or 
agency, pensions, death benefits, profit shares, 
earnings and salaries and bonuses and divi- 
dends payable by the superintendent of banks 
in liquidation, on the conditions that the 
statute fixes. Section 630 of the Probate 
Code of California is a statute of this kind 
which goes back to 1931; and Section 478 
of Smith-Hurd Illinois Annotated Statutes 
1-3, which is much like the California 
statute, goes back to 1943. The California 
and Illinois statutes are broader than the 
New York statute in that they apply to all 
forms of indebtedness to the decedent’s es- 
tate. In California, if the decedent leaves 
no real property, interest or lien, and the 
total value of the estate does not exceed 
$1,000, a surviving spouse, children, grand- 
children, parent, brother or sister of the 
decedent or the guardian of the estate of 
a minor or incompetent who is in a relation- 
ship to the decedent—and there is a right of 
succession to the property or designation as 
a sole beneficiary under a will—may, with- 
out letters of administration or probate, col- 
lect money due, receive property and have 
evidence of an interest transferred by fur- 
nishing an affidavit showing the right to 
receive the money or property or to have 
the evidence of interest transferred. The 
receipt of the affidavit discharges the per- 
son making a payment or delivery without 
the necessity of inquiring into the truth of 
the facts stated. The payment or transfer 
does not prevent administration later if that 
becomes necessary.“ The purpose of the 
statute is to make money available at once 
to the family. 


The Illinois statute looks more in the di- 
rection of those instances where there is a 
small estate on which administration is un- 
likely. There the affidavit must show that 
the decedent was a resident of the state, 
that the personal estate does not exceed 
$1,000 in value, that no letters have been 
issued and no petition filed for letters, that 
the funeral expenses have been paid and 


* California Probate Code, Sec. 631. Sec. 
630.5 is ‘special to bank deposits. 
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that 30 days have passed since the deced- 
ent’s death. On such an affidavit by a per- 
son having knowledge of the facts, a person 
who is indebted or holding personal estate 
may pay or deliver to a surviving spouse 
or child if the affidavit shows that a spouse’s 
or child’s award is allowable. If the affidavit 
shows that no person is entitled to a sur- 
viving spouse’s or child’s award, that the 
decedent died intestate and that there were 
no creditors, and if it lists the names, resi- 
dences and relationship of the heirs, pay- 
ment may be made to each heir of that 
portion to which he is entitled. If the affi- 
davit shows that the decedent died testate 
and the will was admitted to probate, that 
there is no contest (an authenticated copy 
of the will being attached), that no person 
is entitled to a surviving spouse’s or children’s 
reward and that there were no creditors of 
the decedent, and if it lists the names, ages 
and places of residences of the heirs of the 
decendent and of the legatees under the will, 
a person may pay or transfer to each legatee 
a portion of the estate to which he is en- 
titled. Unless nine months have elapsed 
since the will was admitted to probate, the 
written consent of the decedent’s heirs must 
be submitted. The person making the de- 
livery or transfer is discharged and need 
not see to the application of the proceeds. 
Those who receive property are subject to 
the claims of persons who have a better right. 
If the person or corporation to whom the 
affidavit is presented refuses to pay, deliver 
or transfer the personal estate, the person 
entitled thereto may recover the property in 
a civil action. In that action the affidavit 
is prima-facie proof of the facts.“ In recent 
years, the legislature has increased the amount 
of the value of the estate to which the 
statute applies from $500 to $1,000.” 


The Indiana probate code in Section 7-201 
permits a widow or the distributees of an 
estate, without waiting for the appointment 
of a personal representative or the probate 
of a will if no petition is pending or has 
been granted and if 30 days have elapsed 
since the death of a decedent and the value 
of the estate does not exceed $1,000, to 
furnish an affidavit to a person owing money, 
having custody of any property or acting 
as a registrar or transfer agent, showing 
the statutory conditions and the right to 
receive the money. Payment, delivery or 
transfer may then be made with the same 
discharge as it is made to a personal repre- 
sentative. There is no duty to see to the 


#8 Sec. 481. 
*” Laws 1949, Sec. 1, p. 1. 
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application or inquire as to the truth of the 
statements in the affidavit. The widow or 


distributees remain liable to persons having 
a prior right and accountable to a personal 
representative if one is thereafter appointed. 
If the person who receives such an affidavit 
refuses to act, the widow or distributees may 
recover in an action upon proof of the facts 
which the statute requires in the affidavit.” 


In Arkansas a statute permits distributees 
to file an affidavit with the clerk of the 
probate court when 45 days have elapsed 
since the decedent’s death and the value 
of the estate excluding the homestead and 
statutory allowances for the benefit of the 
widow and minor children does not exceed 
$1,000, if there are no creditors, and if no 
petition for administration is pending or has 
been granted. Upon receipt of a certified 
copy of the affidavit, a person may make 
payment and transfer and deliver property, 
and be discharged just as if payment or 
transfer had been made to a personal repre- 
sentative. There is no duty to inquire; but 
those who take the property are accountable 
to persons who hold a prior right. If a per- 
son refuses to deliver or transfer property 
on presentation of the certified copy of the 
affidavit, the distributees may bring an ac- 
tion at law.™ 


In 1947 the Massachusetts Legislature added 
Section 187E to Chapter 175, which is the 
insurance code, whereby if an insurer owes 
the estate of a person who has died in the 
state a sum not exceeding $500 under a life, 
endowment, accident, health or annuity policy, 
the insurer may after the expiration of 60 
days pay the sum to a surviving spouse or, 
if there is none, to the heirs. There is a 
condition, namely, that the insurer must 
not have received at the time of making 
payment at its home office a written claim 
from a personal representative of the estate. 
The payment which is made under tke au- 
thority of the statute discharges the insurer. 
Section 40-258 of the Kansas statutes makes 
a like provision on policies of $1,000. The 
wages and bank deposits due to the estates 
of decedents which are often in small sums 


%® Sec. 7-202. Since I wrote this paper, Mary- 
land has enacted Ch. 632 of the Laws of 1955, 
which permits the payment of $500 upon an 
affidavit where the estate does not exceed that 
amount; Nebraska has enacted LB 171, which 
permits payment on an affidavit where the 
estate does not exceed $700 in value. The Mary- 
land statute permits payment to a minor or a 
related person having custody without the 
appointment of a legal guardian. 

5%t Arkansas Statutes Annotated, Secs. 62-2127, 
62-2128. 
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have made necessary the enactment of statutes 
which permit the payment of these forms of 
indebtedness without administration, 


I shall refer to a few of these statutes, 
of which there are many. We find them in 
varying forms in 26 or more states. In 
Connecticut, Section 7049, as amended by 
Laws 1953, Public Act 36, permits a sur- 
viving 
next-of-kin of 


husband or none, the 
a decedent, to receive bank 
deposits or the equity and shares of a build- 
ing and savings and loan association or un- 
paid wages or a death benefit which is 
payable from a fraternal order or shop society, 
if the aggregate amount does not exceed 
$500." Section 51-515, Arizona statutes, as 
amended by the 1954, Chapter 81, 
permits a surviving husband or wife or, 
if none, then the children, and if there be 
no children then the father or mother and, 
if none, the brothers and sisters of the de- 
cedent, to receive from any bank in which 
the decedent had a deposit at the time of 
his death a sum not exceeding $1,000. The 
bank acts upon a death certificate and an 
affidavit as to the facts and the relationship. 
The entire amount on deposit in all banks 
must not exceed the sum of $1,000. The 
bank is discharged upon payment under the 
statute. Section 13-2048, Georgia statutes, 
as amended, has a similar statute with a 
limit of $600." Sections 31-13-1 to 31-13-5 
of the New Mexico statutes permit the pay- 
ment upon an affidavit of deposits and wages 
which do not exceed $300. An Oregon 
statute, Section 708.520, permits the payment 
of bank deposits in a sum not exceeding 
$1,000 but places on the bank the duty to 
determine the relationship to the decedent.™ 
The Utah statute, Section 7-3-49, limits the 
amount to deposits of $300.% A Washington 
statute, Section 30.20.020, fixes the amount 
of the deposit at $500.% I have selected 
these statutes for the purpose of showing 
the variations. The statutes which pertain 
to banks are directed to institutional debtors. 
This is the basis of the New York statute 
of 1952. These statutes are not as broad as 
the New York statute of 1952. For example, 


wife or, if 


Laws 


% The statute has conditions. Sec. 2214 c of 
1953 supplement to General Statutes. 

3% Acts 1943, p. 253, increased the amount 
from $300 to $600. 

% The statute is conditional. For example, the 
affidavit must contain a promise to pay the last 
sickness and funeral expenses and just debts to 
the full extent, if necessary, of the deposit. 

% This statute is also conditional. The entire 
estate must not exceed $1,500 in value. A 
guardian makes the affidavit for a minor child. 

% The payment is limited to a _ surviving 
spouse. 


167 





they do include the proceeds of life 
It might well be that after fur- 
ther study these statutes could be broadened 


in that respect. 


not 
insurance. 


In the model codes and the statutes, we 
find the use of an affidavit as a background. 
The affidavit has been used over long periods 
of time in California and Illinois. It is the 
basis of the New York statute of 1952. The 
Legislature of Illinois, after long experi- 
ence, saw fit to increase the amounts that 
might be paid upon an affidavit from $500 
to $1,000." The amount that may be paid 
appears to be controlled by the rights of 
creditors. The amount has, it would seem, 
been therefore related to family allowances 
and exempt property. It may well be that 
upon further study a greater uniformity 
may emerge in respect to the amount that 
may be paid. The model codes look in that 
direction. Institutional activity crosses state 
lines and becomes country-wide. Uniformity 
would, therefore, be helpful to both credi- 
tors and debtors. There appears in some of 
the statutes a different approach to this 
problem whereby the persons to whom pay- 
ment is made, property delivered or securi- 
ties transferred hold subject to the rights 
of those who have a prior title or to the 
rights of a personal representative if judicial 
action becomes necessary later. This statu- 
tory form may make possible later a greater 
uniformity in respect to the amount that 
may be paid. The statutes that permit the 
collection of particular assets without ad- 
ministration may later be broadened so as 
to include all types of property, including 
the special form of property known as life 
insurance proceeds. Life insurance proceeds, 
when the amount is small, are very much 
on the «ame footing as bank deposits. The 
statutes in California and Illinois include all 
kinds of personal property, and the experi- 
ence under those statutes has been such as 
to justify legislative action in extending the 
application of the statutes." 


Sections 5-9 of the Model Small Estates 
Act are directed to summary distribution 
where the estate does not exceed $3,500 in 
value and there is a surviving spouse or 
minor child or children. Section 9 has a 
provision whereby the couft may direct by 
an order that the property of a minor child 
who has no guardian be distributed to the 
minor’s parent or the person standing in 


st Laws 1927, Secs. 1, 3, p. 2; Laws 1935, Sec. 
1, p..4; Laws 1939, Sec. 324, p. 4. 

® The California statute, Sec. 630, Probate 
Code, finds its source in a statute permitting 
the payment of bank deposits. The legislative 
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the place of such parent. I use this pro- 
vision as the point at which to turn to con- 
sider the law in respect to sums of money 
that become due to minors. If there is a 
small estate, it may be necessary that an 
insurer or other institutional debtor require 
letters. If there is a sum of money due 
to a minor, letters of guardianship may be 
necessary. We have considered the course 
that the law has taken in respect to small 
Now we will turn to some of the 
legal rules that have developed in respect 
to minors’ estates, and more especially to 
the statutes which permit payment without 
the appointment of a guardian. 


estates. 


The provision in Section 9 of the Model 
Small Estates Act permits a judge who is 
summarily disposing of a small estate to 
pay over the portion due a minor child to a 
parent. The Arkansas statutes have adopted 
this rule: Laws, 1949, Act 140, Section 68, 
effective July 1, 1949. The judge’s power 
under this form of statute is limited to 
cases where an estate is being administered. 
The rule does not cover all of the ground. 
I have brought out the rule because there 
is in it a recognition of a court’s power 
in some circumstances to pay over a minor’s 
estate to a parent. It is not exact to say 
that the power of a guardian of the person 
is extended to the minor’s estate since the 
parent may or may not be the guardian of 
the person. These types of statutes go per- 
haps a bit further in that they recognize 
that a parent has an interest in the minor 
that is sufficient to support the confidence 
that the parent will administer the property 
in the minor’s interest. The amount is 
governed by the limitation in the statute, 
namely, $3,500 in the Model Small Estates 
Act and dower and statutory allowances in 
the Arkansas statute. The children’s bureau 
in the proposals based on the study of 
guardianship that issued in 1949 turned to 
the legal responsibility over the person of 
the child as a means of avoiding costly 
formal proceedings where the entire estate 
is less than $500 or consists of money pay- 
ments of $50 or less a month. If the assets 
or monthly payments were greater, the 
bureau proposed that the matter be reported 
to a local court which had jurisdiction of 
such matters for the action that a judge 
might think necessary. If there was no 
problem of management of the estate, the 
bureau proposed that the court permit the 


history is set out under the section. See foot- 
note 57 in respect to the Illinois statute. 

%® Sec. 62-2129. The parent must have custody 
of the child. 
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® 
The common law has not encouraged 
the payment of a minor’s funds to a 
parent or a guardian of the person. 

. 
guardian of the without 


the necessity of an appointment as guardian 
of the estate.” 


person to act 


When we turn to the case law we shall 
find that the common law has not encour- 
aged the payment of a minor’s funds to a 
parent or to a guardian of the person. I 
shall refer briefly to some of the 
which have been decided in the life insur- 
ance field of law. Then when some of the 
legal thought that has denied the power of 
a parent or a guardian of the person has 
been brought out by the brief summaries of 
cases, we shall turn to the statute law 
that has been finding a place recently in 
this field. There we will find a legislative 
expression which often finds its action in 
permitting the payment of sums in limited 
amounts to a parent or guardian of the 
person. 


cases 


We will look first at some of the case 
law and we shall keep in mind while we 
are considering references to the case deci- 
sions that some of the case rules have been 


modified by statutes that we shall consider 
later and we shall be aware that in looking 
at the cases we are concerned with the tra- 
dition of the law in respect to payments to 


mincrs. Pollock v. Industrial Accident Com- 
mission,” a case decided by the Supreme 
Court of California, will give us a statement 
of the tradition of the law. There an infant 
was injured in his employment. The Indus- 
trial Accident Commission made an award 
payable in weekly installments. The insur- 
ance carrier took the infant’s endorsement 
on the checks and deposited the monies in 
a building and loan association for the infant’s 
account. The depository became insolvent. 
The infant disaffrmed his authorization and 
moved before the commission for payment 
of the award. The supreme court held that 
there had been no discharge of the indebt- 
edness and that there must be a determina- 
tion that the award had not been paid. The 
court noted that the insurance carrier would 
be required to pay the award twice which 
might seem harsh, but that the general 
theory of the law is to protect infants not 
only from others but also from themselves. 


* See work cited at footnote 18, at p. 180. 

#5 Cal. (2d) 205, 54 Pac. (2d) 695 (1936). 

#98 Cal. App. (2d) 787, 221 Pac. (2d) 178 
(1950). See a reference in Hurley v. Southern 
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“Tt is a settled principle of the law that one 
deals with infants at his peril.” The court 
Section 1430 of the 
code, a statute which we shall 
later, which permitted in its then form pay- 
ments not exceeding $250 to a parent. The 
court took the statute as evidence that the 
legislature by the statute implied that pay- 
ments in the greater amount must be made 
to an authorized guardian. In a case de- 
cided in 1950, Niemann v. Deverich,” a dis- 
trict court of appeal cited the Pollock case 
and quoted the phrase from it that one 
deals with infants at his peril. 


referred to probate 


consider 


The New York Court of Appeals in an 
early case, Foley v. Mutual Life Insurance 
Company,” expressed the view which the 
early law took that parents and relatives 
did not by natural guardianship acquire 
powers over the estates of minors. Mr. 
Foley had taken an endowment policy from 
the defendant insurer and assigned the 
policy to his wife and eight children. Mrs. 
Foley died testate, leaving her property 
to her children, nominating her husband 
as executor and appointing him guardian of 
the children. Mr. Foley, assuming to act 
as guardian, surrendered the policy. The 
children were minors. Thereafter some of 
the children became of age, and guardians 
were appointed for the others. There was 
a demand for reinstatement, and then an 
action for the purpose of setting the sur- 
render aside. Mrs. Foley did not have a 
power under the statutes to make her hus- 
band the testamentary guardian of the 
children. The insurer took the position that 
Mr. Foley had become a guardian in socage. 
The court held that such a guardian’s 
powers related to the real estate and the 
connected personal property but that a 
guardian in socage had no control under 
the common law of the personal property 
of his wards. The court wrote in its opin- 
ion that such a guardianship of an infant’s 
personal property is against the policy of 
the law and against the general understand- 
ing of lawyers and judges. Mr. Foley had 
no power to surrender the policy. The 
guardianship in socage rested on kinship. 
Under the present statute, Section 80, New 
York Domestic Relations Law, the guard- 
ianship in socage passes to the parents 
jointly or to the survivor or the nearest 
and eldest relative. 


In Matter of Goodchild,“ a case where a 
bank had issued certificates of deposit 


California Edison 
(CA-9, 1950). 
#138 N. Y. 333, 34 N. E. 211, (1893). 
“160 Misc. 738, 756, 290 N. Y. S. 683 (1936). 
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Company, 183 F. (2d) 125 





showing that two bonds had been deposited 
under a deposit agreement, the certificates 
being in the names of minors and the father 
of the 
the 
ered 


minors caused the minors to sign 
and the father then deliv- 
them to a brokerage firm, the Sur- 
rogates Court in New York, in holding the 
transfer invalid, wrote: 

“The 


sideration is, 


certificates 


remaining matter for con- 
therefore, the authority, if 
any, pessessed by the natural guardian of 
an infant in respect to the personal prop- 
erty of the latter. The wholly uniform 
tenure of authority renders any divergence 
of opinion on this subject impossible. From 
the days of Blackstone, or before, to the 
time, it has unvarying 
determination that parenthood or ‘guardian- 
ship by nature’ ‘confers no right to inter- 
meddle with the property of the infant, but 
is a mere personal right in the father or 
other ancestor to the custody of the person 
or his heir apparent or presumptive until 
attaining twenty-one years of age.’ (1 
Lewis’ Blackstone, 435 note 4).” 


In Ficken v. The Immigrants’ Industrial 
Savings Bank® a grandfather had made a 
deposit “James Reid for Clara M. Reid,” 
Clara being at that time six or seven years 
of age. Clara’s father presented the bank- 
book and demanded payment of the amount 
due, and the bank paid the amount to him. 
In an action by the infant’s guardian ad 
litem, the court rejected the bank’s point 
that the father was entitled as a matter 
of law to receive the money. The court 
noted that the father was neither the gen- 
eral nor the testamentary guardian of the 
infant, and that Foley v. Mutual Life In- 
surance Company™ had decided the matter 
after elnborate discussion. The New York 
Court o: Appeals considered the point fur- 
ther in Kilian v. Metropolitan Life Insur- 
ance Company.” The insurer had issued a 
policy to George Killian which was payable 
to his wife and four children or the sur- 
vivors in equal shares. The insured died 
and was survived by his wife and four 
children. The insurer denied liability on 
the ground of breach of warranty and 
fraud and thereafter took a general re- 
lease from the insured’s wife and paid to 
her the premiums collected. The children 
were minors. No release was signed by 
the children or anyone in their behalf. 
The court decided that the defense was 
not open under the incontestable clause 
in the policy since two years had expired 

33 Misc. 92, 67 N. Y. S. 143 (New York 


Supreme Court, Appellate Term, 1900). 
*® Cited at footnote 63. 
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sole 


present been the 


after the date of issue and before the in- 
surer had contested the policy by a contest 
in court. The court held that the accord 
and satisfaction, even if binding on the 
wife, was ineffective as to the minors. It 
cited the Foley case.* Thus, the courts 
have, under the tradition of the law, held 
that a parent, as parent or as guardian of 
the person, does not have thereby any 
power over the property of minor children. 


Section 180 of the Surrogates Court Act 
in New York gives surrogates a discre- 
tionary power where an infant is the 
beneficiary of a contract of life insurance 
to make an order dispensing in whole or 
part with a bond and directing that the 
insurance company and the guardians shall 
make no withdrawals of the funds except 
by a joint check to the order of the 
guardian and a person designated in the 
order to receive the monies. The provision 
is limited to those estates that do not ex- 
ceed a value of $10,000 including the in- 
surance rights. The statute follows the 
tradition that we have found in the cases. 
There is the guardian and the person au- 
thorized to receive the monies. This refer- 
ence brings us to statutes; we have passed 
beyond the case law which rested on com- 
mon law rules. Now we shall look at the 
statutes in various states. We shall look 
for technical provisions solely to find pat- 
terns, and shall examine these patterns so 
we may know if the current thought has 
turned in the direction of a guardianship 
in socage of personal property, a recogni- 
tion of a power in the parent or natural 
guardian in respect to the infant’s estate. 
The patterns will be most apparent if we 
look at the statutes in their general form, 
noting here and there a variation in the 
practice. The change in currents in the law 
will appear if we take the statutes of 
several states. We may know in that way 
if there is a trend. The contrasts and the 
comparisons will show the growth of changes. 
I will develop this thought now by a refer- 
ence to the state statutes which come to 
my attention as I glance through the pro- 
visions of the state laws which dispense 
with the appointment of a guardian. 


Section 1430 of the California Probate 
Code permits money or property of a 
minor which does not exceed the sum or 
value of $1,000 to be delivered to a parent 
who has the custody of the minor to be 
held for the minor upon the affidavit of 
the parent that the minor’s total estate 


* 251 N. Y. 44, 166 N. E. 798 (1929). 
® Cited at footnote 63. 
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does not exceed $2,500 in value. The 
parent’s receipt discharges a person who 
makes the payment or delivers the prop- 
erty. The legislature has over the years 
shown satisfaction in the statute. Chapter 
346 of the Laws of 1929 added Section 
1752% to the code of civil procedure 
whereby a sum not exceeding $250 might 
be paid to the parent of a minor upon 
written assurance that the minor’s estate 
did not exceed $1,000 in value. Chapter 281 
of the Laws of 1931 consolidated the pro- 
bate provisions and Section 1430 continued 
the provision of the Laws of 1929. Chapter 
346 of the Laws of 1939 increased the 
amount that might be paid to $500 and 
broadened the statute to include other 
property than money which did not exceed 
$500 in value where the estate of the 
minor did not exceed $1,000 in value. 
Chapter 1237 of the Laws of 1953 placed 
the statute in its present form whereby 
sums of money not exceeding $1,000 or 
property not exceeding $1,000 in value may 
be paid or delivered to the parent of a 
minor whose total estate does not ex- 


ceed $2,500. 


There is a like statute in Illinois. It 
is found in Section 480 of the probate act 
which is in Volume 1-3 of Smith-Hurd’s 
statutes. A parent or a person standing in 


the place of a parent may make an affi- 
davit that the personal estate of a minor 
does not exceed $1,000 in value, that the 
minor has no guardian and that the person 
making the affidavit is a parent or a per- 


son in that relation to the minor. A 
person or a corporation owing money or 
holding personal estate of the minor may 
pay the amount of the indebtedness or 
deliver personal property of the minor to 
the person who has made the affidavit. 
The statute extends to the issues or trans- 
fer of shares of stock. Those who act 
upon such an affidavit stand discharged. 
The payment of the money, the delivery 
of the property and the transfer of the 
shares, which have been done on the 
basis of the affidavit, have the same lega! 
force as if the transaction was with a 
guardian. There is no duty in respect to 
the application of the proceeds. The legis- 
lature has found the statute useful, and 
has broadened the statute from time to 
time. If we go back to the session laws 
of 1937, we find in S. 241 a provision that 
an amount of money which does not 
exceed $100 and which is the property 
of a minor may be paid over to a parent 


® Sec. 1430, California Probate Code, uses the 
words ‘‘to hold for the minor."’ 
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or a person in that relation whose receipt 
is a release. S. 106 of the Laws of 1939 
brought in a form of probate code, and 
we find in Section 326 that the statute 
has been modified so it applies where the 
personal estate is less than $500 in value, 
and it is extended to delivery of personal 
estate as well as money and to issuance 
and transfer of stocks. In 1943, S. 13 
made a slight verbal change, and the 
statute applied where the personal estate 
did not exceed $500. Then in 1953 the 
legislature changed the statute so that it 
applied where the personal estate of the 
minor did not exceed $1,000 in value. (Laws 
1953, Section 1, page 184.) 


Among the states that have adopted 
statutes of the pattern that we are now 
considering is Wyoming. In 1953, Section 
7-123 of the Wyoming Compiled Statutes 
made a provision that where the total 
estate of a minor does not exceed $1,000 
in value, those who have money or other 
property belonging to the minor where 
the sum or value does not exceed $500 may 
pay or deliver to a parent who has custody 
of the minor. The statute requires an affi- 
davit verified by the parent as to the value 
of the estate and that there is no guardian 
of the estate. The written receipt of the 
parent is the discharge of the person pay- 
ing the money or delivering the property. 
There is a duty imposed on the parent to 
apply the funds to the use of the minor.” 


The guardianship in socage has some of 
the character of the civil law in that it 
permits a parent to administer a minor’s 
real property. We come to the civil law 
when we consider the statute in Louisiana. 
Article 221 of the Louisiana Civil Code 
gives the father during the marriage the 
powers of an administrator of the estate 
of his minor children. The mother has the 
power during the time of the father’s 
interdiction or absence. The power ceases 
when a child reaches majority or is emanci- 
pated. It ceases also when there is a judicial 
separation between the father and mother. 
The provision goes back to the Louisiana 
Civil Code of 1808 which was identical with 
the provision in the French Civil Code. 
There is no limitation on the powers of the 
father as administrator. He does not need 
the concurrence of a family meeting or the 
authority of a court. Section 3350 of the 
civil code has created some doubt in re- 
spect to the necessity of a filing of an in- 
ventory and Section 2367 of the revised 
statutes has created a doubt in respect to 





the creation of a legal mortgage on the 
property during the administration of the 
fund. The Supreme Court of the United 
States in Darlington v. Turner™ and the 
Louisiana Supreme Court in Jn re Monrose™ 
have determined that Section 221 of the 
civil code prevails over the provision in 
the revised statutes and the provision of 
the civil code in reference to the creation 
of a mortgage. Thus, a father acts as the 
administrator of the estate of his minor 
children without recording any inventory 
or complying with any other formality. 
The doubt may remain as to the steps the 
parents must take in respect to an inventory 
if the parents wish to obtain the usufruct 
of the property.” 


The statutes in the pattern that we have 
just considered permit payment to a parent 
on an affidavit without judicial action. 
There is another pattern of statutes which 
are akin to these in that they permit pay- 
ments to a parent upon an order of a court. 
These are but one step removed from the 
statutes that permit payments to a parent 
upon an affidavit. A transition to these 
statutes which require a court order is 
shown in a New Jersey statute which per- 
mits payment to a parent upon an affidavit 
made before an ordinary, orphans’ court 
or surrogate. Section 3:7-29 provides that 
if the minor’s real estate is not more than 
$100 in value and the personal estate not 
more than $500, either parent or a person 
standing in place of a parent may receive 
the estate for the use and benefit of the 
minor without the appointment of a guard- 
ian upon the making and execution of an 
affidavit before the ordinary, orphans’ court 
or surrogate. The affidavit must state the 
assets in detail, that the person making 
the affidavit is the parent and that the 
other parent has consented or is not avail- 
able. A debtor who has assets of the minor 
in his possession must deliver them to the 
parent upon receiving a copy of the affidavit 
which the surrogate has marked a true 
copy. The payment then becomes a dis- 
charge. In this statute the court takes a 
part only to the extent of the execution 
and certification of the affidavit. 


We will consider now the different pat- 
tern of statutes to which I have referred— 
the pattern which requires a court order 
before payment may be made to a parent. 


7 202 U. S. 195, 26 S. Ct. 630 (1906). 

187 La. 739, 175 So. 495 (1937). 

™**The Authority of a Natural Tutor over 
the Administration of his Child’s Estate,’’ 12 
Tulane Law Review 419 (1938). 

% The order may authorize payment without 
security. 
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The statutes which have a common pattern 
of depending upon a court order vary from 
each other in details, for example, in the 
amount of the estate. Section 77 of Chapter 
176 of the Colorado Statutes Annotated as 
amended by Laws 1953, Chapter 255, per- 
mits a court upon receiving a verified ap- 
plication showing that the estate of a minor 
is $1,000 or less to authorize, in its discre- 
tion, a transfer to the natural guardian or 
to the next friend.” There is a statute in 
Indiana, Section 8-150, which smacks of 
claims in tort, yet may be broad enough to 
cover the estate of any minor that does not 
exceed the value of $1,000. The prior 
statute used the words “any person indebted 
or obligated to or having funds which are 
the property of any minor.”™ The legisla- 
tive intent may have been to continue the 
generality of the earlier statute. A court 
has discretion under Section 8-150 without 
the appointment of a guardian or the giving 
of a bond to direct a deposit of the funds, 
to direct the delivery of assets that do not 
consist of money to a person the court 
designates for delivery to the guardian 
when appointed or to the minor upon his 
majority, or to authorize payment or de- 
livery to the parent of the minor or the 
person having custody or to the minor.” 
The Kansas statute, Section 59-1813, is 
similar in the power which it vests in the 
court. If the estate is less than $500, the 
court without appointing a guardian or re- 
quiring a bond may authorize a deposit in 
a savings account payable to the legal 
guardian when appointed or to the minor 
on his majority, or the court may at- 
thorize payment or delivery to the natural 
guardian or the person who has custody 
or to the minor. 


In Ohio when the entire estate of a minor 
does not exceed $500 in value, the probate 
court is given a various discretion. It may 
dispense with intermediate accounts, direct 
a deposit payable to a guardian when ap- 
pointed or to the minor on majority or 
authorize delivery to the natural guardian 
or the person who has custody. (Section 
2111.05.) * In Pennsylvania the court which 
would have jurisdiction to appoint a guard- 
ian may direct, when the estate is of a net 
value of $1,000 or less, that the minor or 
the parent or person having custody receive 
it. The statute makes some distinctions in 


™ Acts 1947, Ch. 356, Sec. 1, p. 1430. 

™ There is a provision for the court’s control 
of the funds. The pattern of this and like 
statutes is similar to the provisions of the 
Model Probate Code, which I shall discuss later. 

% This is found in Ohio Revised Code, Page’s 
Service Ed., Vol. 2. 
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respect to the source of the minor’s estate 
but these go only to the courts which may 
make the direction.” In 1953 South Dakota 
enacted a statute, H. R. 546, which permits 
a court that would have jurisdiction for the 
appointment of a guardian to direct in its 
discretion that property not exceeding $300 
in value be delivered to a parent for the 
use and benefit of the minor.” 


Virginia has a statute, Section 8-751, as 
amended by the Laws of 1952, Chapter 103, 
which is probably broad enough to include 
property from any source, and which per- 
mits a court, where the value is not more 
than $1,000 or the amount of income is 
not more than $1,000 in any one year, to 
direct that the property or income be paid 
directly to the infant unless the infant is 
not of a discretion to handle the property 
or income payments. In that event the 
court, in its discretion, may direct that the 
property or income payments be paid or 
delivered to one of the parents of the in- 
fant for the infant’s education, maintenance 
and support. In Wisconsin the court under 
Section 319.02(5) has a discretion where the 
estate is $500 or less in value to authorize 
a deposit payable to the guardian when 
appointed or to the infant on majority, or 
to authorize payment or delivery to the 
natural guardian or the minor. The pattern 
of the statutes that we have described is 
that of permissive payment to a parent 
subject to the order of a court. 


The statutes which are narrower in the 
authority that they extend are interesting 
beyond their limitations. The restraints 
often indicate to us the backgrounds out of 
which these types of statutes came; they 
show us the precautions that the legislative 
experience has reflected. Thus, through the 
limited statutes we are able to see the road 
over which the legislatures have travelled, 
and we may make some estimate of how 
far changes in this field of the law may 
later reach. In Iowa, Section 638.41, as 
amended by Chapter 217 of the Laws of 
1951, permits a court to make an order, 
where a minor has become entitled under 
the terms of a will or trust and the share 
does not exceed the sum of $500, whereby 
the share may be paid to the parent or 
natural guardian of the minor and the re- 
ceipt becomes a discharge.” There is a 
similar statute in Minnesota, Section 525.504, 


™ Tit, 20, Sec. 320.1001. Tit. 15, See. 1081.1, 
gives federal service and loan associations power 
to issue share accounts to minors of not less 
than 12 years. 

7% Ch. 206, Laws 1953. 

7 Laws 1951, Ch. 219, authorized payment to 
a natural guardian upon an affidavit that the 
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as amended by Chapter 23 of the Laws of 
1953. The court has a discretion under the 
statute to direct a deposit in a savings 
bank subject to the order of the court. In 
Missouri, Section 457.090, as amended by 
H. B. 333 of the Laws of 1953, permits a 
share of the minor which does not exceed 
the sum of $500 to be paid over to the 
natural guardian of the minor by an order 
of the court upon the final settlement of 
the accounts. Here the legislature, in 1953, 
increased the amount from $100 to $500. 
In New Hampshire, Section 20 of Chapter 
360 as amended by Chapter 88 of the Laws 
of 1949 permits payment to the parents of 
the distributive shares or legacies of not 
more than $700 to the parents of a minor 
or the surviving parent or the person stand- 
ing in place of the parent by an order of 
the court upon the petition of an administra- 
tor or executor. Section 271 of the Surro- 
gates Court in New York permits a decree 
or order to direct that sums payable to a 
minor which do not exceed $500 be paid 
to a father, mother or a competent person 
with whom the infant resides and who has 
an interest in the infant’s welfare. The 
statutes of this type find their origin, per- 
haps, in the necessity of closing accounts; 
they lift the burden of guardianship so that 
the accounting which another statute re- 
quires may be the more easily made. The 
application is limited to particular forms 
of property. This limited nature appears 
again in those statutes which permit the 
payment of bank deposits to minors’ (for 
example, Section 48 of Chapter 167, Section 
6 of Chapter 244, Laws of 1939, of the 
Massachusetts statutes). A like statute in 
North Carolina, Section 53-53, permits pay- 
ments to a minor under 15 years of age 
upon receipt of checks signed by the minor 
and the minor’s parent.” I have taken these 
illustrations for the purpose of showing that 
some of the permissive statutes have grown 
out of special circumstances and they are 
generally limited to the necessity which 
they serve. 

In this legislation we find present always 
a control upon the amount that may be 
paid. There is also present in many of the 
statutes a form of judicial control in that 
property may only be paid to the natural 
guardian by a process that is one step re- 
moved from the practice in the California 
and Illinois statutes. We might look at a 


estate does not exceed $500 in value: 
within the pattern of the California and Illinois 
statutes. , 

5° Tf the minor is 15 years of age or more, pay- 


this is 


ment may be made to the minor. The written 
statement of one of the parents is conclusive 
evidence as to the minor's age. 
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few other statutes for the purpose of find- 
ing, if we can, the forms of control that 
experience has required and which is re- 
flected in the statutes. It is perhaps neces- 
sary to generalize these limitations rather 
than treat them as technical. An Arizona 
statute, Section 38-1901, might permit a 
natural guardian to make application where 
the sum does not exceed $500, but the 
statute requires an accounting with vouchers. 
An Arkansas statute, Section 57-646b, per- 
mits payments that do not exceed $500 to 
the minor or “to some suitable person, in- 
stitution or agency” and the court retains 
control over distribution for the benefit of 
the minor. In Georgia, Section 49-701 au- 
thorizes the ordinaries to take the custody 
of estates that do not exceed the amount 
of $500 and to give a discharge. In Hawaii, 
Section 12504 allows a parent or relative 
to file a petition if the estate is of a value 
of less than $1,500, and the court thereupon 
appoints the clerk of the circuit court as 
guardian." In Indiana, where the estate 
does not exceed the value of $1,000, the 
probate code, Section. 8-150, while it pro- 
vides for the payment to the natural guardian, 
retains a power in the court on the dis- 
position of the assets.” In Kentucky, the 
court, in directing the payment of sums 
not exceeding $500, must inquire as to the 
custody of the minor, and the person who 
receives the money is under the obligation 
of a trustee (Section 387.280). The Nebraska 
statute, Section 38-121, is limited to sums 
of $100 and requires deposit in the savings 
account or in specified investments.” The 
North Dakota statute, Section 30-1025, pro- 
vides that the court, where the sum does 
not exceed $500, may simplify the guardian- 
ship practice.“ In Texas, sums not exceed- 
ing $250 may be paid, where there is no 
guardian, to the county clerk and his re- 
ceipt is a discharge (Article 4112-a). These 
statutes bring out a further form of con- 
trol, namely, supervision over the proceeds; 
the court directs the distribution and the 
person creating the funds becomes a trustee 
or the funds are paid to a public official. 
Perhaps all of these forms are directed to 
control over the management of the minor’s 
estate. The control over the amount per- 
haps rests in that field, also, since the lim- 
ited amounts do not indicate that management 
is necessary; and the court order may re- 


St Laws 1947, Series D 183, Act 96, p. 408, 
amended the statute so as to increase the 
amount from $1,000 to $1,500 and extended the 
increment in the estate which is permitted from 
$2,000 to $3,000. 

® Acts 1953, Ch. 112, Sec. 1950, p. 295; see 
footnotes 74, 75. 
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late to management, since it is an exercise 
of control over the person who takes. 


Some of the statutes that I have men- 
tioned and which give a court power to 
direct payment to a parent find their back- 
ground in the Model Probate Code. Sec- 
tion 237 would authorize a court to dispense 
with guardianship in some instances. It 
provides that if the estate does not exceed 
$500 in value, the court may, without the 
appointment of a guardian or the giving of 
a bond, make one of three specified di- 
-ections. It may direct that money be de- 
posited in a depository which is authorized 
to receive fiduciary funds and that the 
sum be payable to a guardian on appoint- 
ment or to the infant on majority. If the 
estate is not money, the court may desig- 
nate a suitable person and direct delivery 
of the property to him with a direction that 
the property be delivered to a guardian on 
appointment or to the minor on reaching 
majority. The third power which is given 
to the court falls within the field that I 
have discussed, namely, payment to parents. 
The court may direct that the payment of 
money or the delivery of property be made 
to the parent of the minor or a person hav- 
ing the care and custody of the minor or 
to the minor. Some of the states have 
adopted the provisions of Section 237 of 
the Model Probate Code and I have re- 
ferred in some instances to those statutes 
but with no other reference than the third 
alternative, namely, the power to pay money 
to a parent or a person who stands in the 
parent’s stead. 


The New York statute of 1952, which 
permitted payment of certain debts without 
administration, provided in Section 103-a, 
3, that payments might be made to “one 
or more of the children 18 years of age or 
older.” In the field of life insurance there 
are statutes which permit the payment of 
proceeds to minors of 18 years of age or 
over, within limitations. I shall give some 
examples: Section 145, 2, of the New York 
Insurance Law permits a minor who is 18 
years of age and is domiciled in the state 
to receive and give a discharge for a single 
payment in. an amount not exceeding $2,000 
or periodical payments not exceeding $2,000 
in any one year. The statute applies to 
benefits payable upon the death of the in- 


8° The court exercises joint control with the 
natural guardian. 

% Sec. 30-2138 covers the distribution of inter- 
ests in an estate that does not exceed $500 in 
value. 
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sured or the maturity of an endowment 
benefit under the provisions of the policy. 
There is this proviso in the statute: The 
contract or agreement must specifically 
provide for the payment direct to the minor. 
There is a restrictive clause in that the 
minor is not competent to alienate the right 
to the payments or to anticipate them. The 
statute was amended in 1952 to bring ma- 
turing endowments within it.” Section 644 
of the Louisiana Insurance Code permits a 
minor domiciled in the state and 18 years 
of age to receive and give a discharge for 
periodic payments in an aggregate amount 
not exceeding $2,000 in any one year where 
the payment is made by a life insurer as 
benefits upon the death of the insured and 
in compliance with the provisions of the 
policy or settlement agreement. There is 
the provision that the policy or agreement 
must specifically provide for payments direct 
to the minor, The minor may not alienate or 
anticipate.” In Kentucky, Section 304.689 
gives an 18-year-old minor domiciled in the 
state the right to receive and give dis- 
charge for payments in an aggregate amount 
not exceeding $2,000 in any one year when 
made by a life insurer as benefits which are 
payable to a minor under the provisions of 
the policy, annuity contract or settlement 
agreement. The minor may not alienate or 
anticipate. The section does not restrict the 
right of minors to contract for insurance 
under Section 304.649, which is the state 
enabling act whereby minors of not less 
than 15 years may contract for insurance 
under the restrictions of the statute. The 
enabling acts create powers in minors in 
respect to contracting for insurance and 
are an interesting study in the exceptions 
which the law has created in the powers of 
minors. They do not concern us here; our 
subject is facility in the payment of proceeds. 


The statutes which permit payment of 
proceeds to a minor at 18 refer at times 
to policies which direct that the payment 


be made to the minor. Thus, the New 
York statute states that the policy shall 
specifically provide for the payment direct 
to the minor. A statute in Pennsylvania 
goes further. A person who designates a 
minor as beneficiary may in the designa- 
tion appoint a guardian of the estate of the 
minor. The insurer may make payment to 
the designated guardian and the payment 


85 Laws 1952, Ch. 118. 

% There is a doubt if this statute includes 
payments under an endowment policy. The 
word ‘“‘and’’ used in reference to the policy may 
be a connective. 

8t 21 Pick. 36. 
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enacted 
1178). 


The statute was 
(Act 113, Title 20, Section 


is a discharge. 
in 1945 


The supported by Section 
320.1022(a),. which provides that no bond 
shall be required of a guardian appointed 
by the terms of an insurance contract and 
in respect to the property that the minor 
takes from that contract unless the desig- 
nation requires it or the court, after in- 
quiry, finds it desirable. We must, when 
we consider a statute of this kind, take into 
account the basic legal rules, since we are 
able thereby to give this statute its full 
value as a force in the law. Here we must 
consider a point that Chief Justice Shaw 
made in Conant v. Kendall" an early case 
that is perhaps still the law, namely, that 
in guardianship the property remains vested 
in the minor, This leads us to the thought 
that the statute in Pennsylvania creates a 
power that is perhaps in the nature of a 
power in trust.” We do not often think of 
guardianship as a trust unless we use some 
broader word, such as “fiduciary.” Guard- 
ianship may not be a trust; but guardian- 
ship is close to the law of trusts. For 
example, Section 91-4519 of the Revised 
Codes of Montana recognizes the relation- 
ship of guardian to ward as fiduciary and 
subject to the provisions that relate to 
trusts. These analogies do not limit a stat- 
ute of the kind that we find in Pennsyl- 
vania; they give the courts a background 
upon which the may apply such 
statutes in the remedial spirit which ani- 
mated the enactment. The Pennsylvania 
statute is directed to the proceeds. 


provision is 


courts 


I wish to bring in now by way of con- 
trast legislation which is directed to gifts 
of securities to minors. The 1956 session 
of the New York Legislature has enacted a 
law (Chapter 35, A. B. 292, approved March 
2, 1956) which adds a new article, 8-A, 
to the personal property law. It permits 
adult persons to make a gift of securities 
to minors; sets out a form of gift; invests 
legal title in the minor; places the manage- 
ment of the securities in the custodian apart 
from any guardian of the personal prop- 
erty; gives the custodian a power of invest- 
ment under a “prudent man” rule; elimi- 
nates compensation and the giving of a 
bond; provides for the designation of suc- 
cessor custodians; and provides for court 
control through an accounting.” The Penn- 





% Korowitz v. Kraft, 113 N. Y. S. (2d) 836 
(1952): Matter of Kellog, 187 N. Y. 355, 80 
N. E. 207 (1907). 

% The press reports that statutes of this kind 
have been enacted in some other states. See 
the New York Times for April 23, 1955. 
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sylvania statute goes to the receipt of 
proceeds under insurance or annuity poli- 
cies; the New York statute goes to the title, 
control and management of securities dur- 
ing minority, securities being a_ special 
form of property which requires manage- 
ment. In the two statutes we find an adap- 
tation of the accepted forms of the law 
to newer forms of commercial action. We 
have a broader field of personal action than 
was usual under the early law; life calls 
us to different places. 


These changes in the law which I have 
discussed may, therefore, raise points in 
the field of the conflict of laws.” If an in- 
sured, a donor or a minor moves to a dif- 
ferent state, questions may arise as to the 
continuing authority of the original state. 
The problems that result ate, however, 
subject to the reconciliation which is per- 
haps the basic function of the legal process.” 


Summary 


The references which I have made to the 
statutes which control payments of money 
or delivery of property without letters of 
guardianship show a varied pattern. The 
practice varies from one state to another. 
There are differences in the amount which 
may be paid; there are variations in the 
presence or absence of court control. Uni- 
formity is absent. The statutes reflect local 
law, thought and tradition; a common pat- 
tern might not be possible. The statutes 
might be restudied, however, from the 
viewpoint of the interest of the minor, 
whereby the interest of the minor would 
become a factor along with the traditional 
legal forms, and thereby the statutes of 
the various states would be brought into a 
more uniform pattern. The distinction be- 
tween the guardian of the person and the 
guardian of the estate might be reconsid- 
ered. There is erosion there in the statutes 
which permit payment to the parent or 
natural guardian. The enactment of the 
statutes which permit payment of money 
or delivery of property without letters of 
guardianship reflects, perhaps, a uniform- 
ity of thought in respect to the problem. 
There is an awareness that in the smaller 
estates the older forms may be modified. 
The outline of the pattern which I have 
made brings to light some fields in which 


*® Many states have statutes that permit the 
transfer to other states of guardianship. Tit. 58, 
Oklahoma Statutes Annotated, Secs. 864, 865, is 
an example. 

% Justice Holmes, the genius of our law, 
thought of law as the process for the recon- 
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greater uniformity is possible. The statutes 
could be broadened to include all kinds 
of personal property. The experience in 
California and Illinois might justify an in- 
quiry as to whether the limited amount that 
some of the other statutes fix might not be 
increased and thereby give the statutes a 
broader scope. 


I have sought to find here some of the 
patterns in the statutes that control pay- 
ments to small estates and to minors. That 
task did not lead me to a statement of all 
of these statutes. I took those which re- 
flected the thought and action in the field. 
When I consider these patterns, the thought 
comes to me that this field of the law is 
a place for administrative action; it rests 
entirely apart from the litigious. There is 
a supervisory element in this work. Effec- 
tive administration depends here, as in all 
fields of action, upon realities, the circum- 
stances, as well as upon the case law and 
the statutory rules. 


The case of Van Meter v. Illinois Mer- 
chants’ Trust Company,” decided in 1926, 
shows that institutional debtors for a long 
time have looked to the realities, to the 
circumstances, There the bank had a de- 
posit of $355. The burial expenses exceeded 
the deposit. The sole heir at law had in- 
curred the funeral expenses and at her re- 
quest and at that of the undertaker the bank 
had paid over the amount of the deposit. 
The court denied the public administrator’s 
right to recover the amount of the deposit. 
The court noted in its opinion that there 
was a long-established and well-known cus- 
tom among the Chicago banks to volun- 
tarily pay over without administration small 
balances to either the undertaker or the 
heirs of depositors reported dead, upon be- 
ing furnished with proper affidavit, inherit- 
ance tax release, receipt of funeral bills and 
an undertaker’s assignment. The court stated 
that the custom, especially where the heirs 
consent, seemed desirable and commend- 
able. 


When this field of the law has been re- 
worked further, it may be thought wise to 
vest a wide administrative discretion in the 
courts which have control of small estates 
and payments to minors. It may be that 
this field of the law will become one of 
special action in a special court or in a 


special division of the court that has such 
jurisdiction. [The End] 


ciliation of contradictories. That view will 
gradually replace the litigious. Justice Holmes’ 
view gives a larger place in society to the 
lawyer. Hudson Water Company v. McCarter, 
209 U. S. 349, 357, 28 S. Ct. 529 (1908). 

% 239 Ill. App. 618 (1926). 
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NOTICE— 


Its Place in Fidelity Insurance 


By FRANCIS L. KENNEY, Jr. 


| The author, a member of the Missouri 
bar, presented this paper in August, 1955, 
before the seventy-eighth annual meet- 
ing of the American Bar Association. 


HE TITLE of this paper is deliberately 

broad. It is intended to permit an ex- 
posure of the underlying meaning and in- 
tent in this word “notice” as it relates to 
fidelity insurance, to explore various im- 
plications in it with regard to the insurance 
industry and then to consider the extent 
to which we as lawyers may use our under- 
standing of it as a work tool in our 
professional kit. 

As a structure for the paper it has seemed 
logical to identify the sources from which 
this fidelity insurance originates, the fidel- 
ity insurer; to define and examine this 
fidelity coverage and its component sections 
with particular emphasis on the significance 
of “notice”; and to trace the impact of the 
“notice” and related clauses in the fidelity 
policy into the varied forms of business 
or financial organizations using the cover- 
age. In the process, statute and case law 
by state will be examined and, where pos- 
sible, classified under topical or key rules. 


At the conclusion of the paper the pros 
and cons of questions suggested through 
it will be summarized. These questions, 
along with others which may occur to you 
in the course of this discussion, will be: 
Is fidelity insurance in its present fc<«r 
satisfactory? Do the “notice” clause and 
clauses indigenous to it properly serve the 
mutual interests of insurer and insured? Is 
this coverage best suited to sole proprietor, 
partnership or corporation? Should coun- 
sel for an insured, whether manufacturer, 
retailer, banker or one of the many other 


1 Appleman, Insurance Law and Practice, Vol. 


9, Sec. 5661, at footnote 1 refers to the schol- 
arly and practical work Fidelity and Blanket 


Notice 


types of businesses, recommend and be 
entitled to certain clarifications in the terms 
of the contract, or, conversely, should 
counsel for an insurer accept, deny or pro- 
pose changes in the fidelity insurance con- 
tract? Finally, is it possible through various 
extensions of this “notice” concept to im- 
prove attorney-client relationships? 


Sources of Fidelity Insurance 

Fidelity insurance is written by stock 
companies, by mutual companies and by 
Lloyd’s. The forms used by these insur- 
ance organizations may be nonconforming 
in certain ways and, while each may have 
particular provisions or points developed 
for competitive purposes which its propo- 
nents will support, there is a similarity of 
pattern in all of them. The fact that a par- 
ticular form is referred to and analyzed in 
the course of this paper should not be con- 
strued as inferring that that form is to be 
preferred. There are advantages and dis- 
advantages in all tne forms. 


Fidelity Insurance 


Fidelity insurance defined.—Broadly de- 
fined, fidelity insurance provides protection 
or indemnity against loss caused by fraud- 
ulent or dishonest acts of parties, called 
principals, who are mainly employees.’ The 
fidelity policy, or bond, as it will be alter- 
nately referred to, is unique in that it is a 
policy without an exclusion. It covers dis- 
honesty, and there are no degrees to dis- 
honest conduct. If an act comes within 
the area of dishonesty in any way it is 
within the area of the coverage. 


Classes of fidelity coverage.—The classes 
of fidelity insurance in force today are as 
follows: (1) insurance on private employees, 
(2) insurance on public employees, (3) 


Bonds, by George C. Bunge, 
treatise in this field. 


as a must-read 
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forgery insurance, (4) blanket insurance for 
financial institutions, and (5) insurance on 
public officers.’ 


Forms of coverage.—Fidelity “insurance 
on private employees” of commercial or 
nonprofit organizations, other than financial 
institutions, either may be on selected in- 
dividuals through individual or schedule 
bonds or it may be on all the employees 
of the business concern by one of several 
forms of blanket bonds. 


Fidelity “insurance on public employees” 
just as for private employees may be issued 
on either an individual or schedule basis, 
or on a blanket form covering all em- 
ployes of a county or a municipality or a 
political subdivision of a state. 


“Forgery insurance” covers losses due to 
forgery by anyone and this includes em- 
ployees. When employees are involved, the 
coverage is confined to liability for fraud- 
ulent or dishonest acts of employees when 
caused by forgery.* 

“Blanket insurance for financial institu- 
tions” is available for banks, savings and 
loan associations, brokerage houses, insur- 
ance companies, loan companies and other 
organizations within the field of finance as 
distinguished from commercial houses or 
industrial organizations. 


“Insurance on public officers” is provided 
by a surety bond rather than by an insur- 
ance policy. It is generally included in 
the fidelity classification because nearly all 
the losses under these bonds are caused 
by dishonest acts on the part of the public 
officer or official who is the principal in the 
bond.* 


Structure of a blanket fidelity form.— 
Since the blanket fidelity bond has uni- 
versal acceptance in today’s business 
operations, this form can serve as a test 
specimen for subsequent analysis. A “blanket 
position bond,” one of the blanket fidelity 
bond forms, has an average of 2,400 words. 
In its layout may be first the declarations; 
then come the insuring agreements; after 
these are the conditions and limitations 
which can be described as the ground rules 
governing the relations of insurer and in- 


2 Examination of Insurance Companies (New 
York State Insurance Department), Vol. 1, p. 
233. 

* Work cited at footnote 4, at p. 242. Cf. 
Cutler v. Fidelity & Deposit Company, 60 Pac. 
(2d) 150 (1936). 

*For a detailed discussion of these fidelity 
coverages cf. Luther E. Mackall, The Principles 
of Surety Underwriting (5th Ed.), pp. 49-87, 
Secs. 35-63; also, work cited at footnote 2, at 
PP. 233-268. 
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sured. To facilitate examination of the 
relationship of the “notice” clause to the 
other clauses in the form, a specimen bond 
in use by all types of fidelity insurers has 
been set out in Appendix A. 


The “declarations” consist of certain 
scheduled information necessary to identify 
the insured, the limits of the coverage, dol- 
larwise, the amount of the premium, and 
the term of the policy.’ 


The “insuring agreements” consist of a 
statement that the insured is indemnified 
against any loss through fraudulent or dis- 
honest acts of employees. In the blanket 
fidelity bonds the indemnity is against loss 
“of money or other property, real or per- 
sonal,” while in the so-called “3D” (dishon- 
esty, disappearance and destruction) form, 
the indemnity is against “all loss sustained 

through any fraudulent or dishonest 
acts” of employees.® Fidelity insurance 
may be written on a form confined to this 
coverage or it may be written on a multi- 
coverage form with various other crime 
coverages. 


The “conditions” are grouped with “limi- 
tations” and all are identified under the 
statement that “the foregoing agreement is 
subject to the following conditions and 
limitations,” and are frequently as follows, 
though possibly in different sequence: 


(1) term of policy, 

(2) discovery period, 

(3) definition of employee, 

(4) joint insured, 

(5) loss caused by unidentifiable em- 
ployees, 

(6) merger or consolidation, 

(7) nonaccumulation of liability, 

(8) limit of liability under this policy 
and prior insurance, 

(9) other insurance, 

(10) salvage, 

(11) cancellation as to any employee, 

(12) cancellation as to policy in its 
entirety, 

(13) prior fraud, dishonesty or cancel- 
lation, 


5 The details in the declarations are now re- 
quired by statute in some states. Cf. Arizona 
Code Annotated 1939, 1954 Supp., Ch. 61-2313 
(laws 1954, Ch. 64, Art. 11, Sec, 13). 

't is the writer’s opinion that the latter, the 
“ts Joss sustained’’ clause, is the broader. 
For/a broader interpretation, cf. Hagle In- 
demnity Company v. Cherry, 182 F. (2d) 298 
(CA-5, 1950); for a narrow interpretation, cf. 
Levy v. American Mutual Liability Insurance 
Company, 73 Atl. (2d) 892 (Md., 1950). 
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(14) loss, notice, proof, legal proceedings, 
and 
(15) changes." 


Additional clauses may be: 
(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
(22) 
Many forms refer to these clauses as 

“conditions and limitations” without defin- 

ing whether they shall be conditions prece- 

dent, or subsequent, or shall constitute a 

forfeiture. Older forms frequently provided 

the bond to be subject to the limitations 
and conditions as conditions precedent to 
any recovery under the bond. 


mutual policy conditions, 
annual adjustments, 
legal expenses, 

records, 

partners not covered, 
subsidiary companies, 
statements not warranted. 


Force of conditions—What are these 
“conditions” referred to in the policy to 
which the liability of the insurer is sub- 
ject? Basically, “conditions” are provisions 
in contracts upon which the existence of a 
right depends. They are part of the con- 
sideration for assuming the risk. 


According to the Restatement of Con- 
tracts: 


“*Condition’ in ordinary legal use is a 
word of broad significance. In its widest 
sense as a legal term of art it is (1) any 
operative fact that will create some new 
legal relation or extinguish an existing 
relation, or (2) words or other manifesta- 
tions that indicate a fact shall have such 
an operation.”*® In the same Restatement 
is the further statement that “condition” 
means an express or constructive condition 
precedent; that in fact the notice provi- 
sion in an insurance policy is a condition 
precedent.” 


It is axiomatic in the law that what a 
clause, or instrument, actually is prevails 
over what it is called. And, in line with 
the Restatement as set out in the preceding 
paragraph, the notice condition has been 
referred to by the court as a condition 
precedent when in fact the policy being 
adjudicated did not so state.” 


The significance to this point is in the 
fact that the validity of the notice clause 
in certain states turns upon whether the 
clause requiring notice is or is not stated 
to be a condition precedent, a condition 
subsequent or a forfeiture clause. 


The reasoning of the courts in these 
latter states appears to be bottomed upon 
two propositions. The first is an expressed 
general disfavor with which forfeitures by 
implication or by construction not com- 
pelled by express requirements are regarded, 
and the second is that time is not ordinarily 
of the essence of a contract unless it ex- 
pressly so declares or subject matter or 
nature thereof or surrounding circumstances 
so indicates.” 


The divergence of opinion within the in- 
surance industry on this point is indicated 
by the drafting which follows: 


(1) “This bond is subject to the follow- 
ing express condition; at the earliest prac- 
tical moment after the discovery of any 
loss hereunder, the insured shall give the 
underwriter notice.” (In this form the 
clause just quoted is the final one.) 


(2) “This policy is subject to the follow- 
ing agreements, limitations and conditions 
which conditions are conditions precedent 
to any recovery hereunder.” 


(3) “This bond, subject to its terms, 
conditions and limitations, shall cover any 
loss prior to the date hereof.” (In this form 


* This numerical listing of the policy clauses 


has been used because a case decided in June of 
1954 involved a blanket position bond and sets 
out clause 11 and clause 14 in full. Cf. Con- 
tinental Studios, Inc. v. American Automobile 
Insurance Company, 64 N. W. (2d) 615 (Mich., 
1954). Also, the forms supplied the writer by 
counsel for various types of insurance com- 
panies frequently contained this same sequence 
in the blanket position bond form. 

829 American Jurisprudence, ‘‘Insurance,”’ 
Sec. 537, p. 434. Cf. Fidelity & Casualty Com- 
pany v. Hoyle, 64 F. (2d) 413, 416 (CCA-4, 
1933), that ‘‘the Company (a fidelity insurer) 
has a right, in the absence of statute to the 
contrary, to prescribe any conditions to its 
liability that it saw fit to prescribe.’’ Cited 
in Appleman, work cited at footnote 1, at p. 501, 
to the same effect. 

® Restatement of the Law of Contracts, Sec. 
250, p. 360. 

%” Work cited at footnote 9, at Sec. 255, p. 365. 


Notice 


™ Work cited at footnote 9, at Sec. 259, p. 371 
supplying by way of: 

“ILLUSTRATION 1. A issues an insurance 
policy covering loss of B’s house by fire. The 
policy after stating a promise to pay a loss by 
fire to the extent of $5,000 provides that failure 
to notify the insurer within 30 days after loss 
shall terminate the duty to pay. . . . Though 
failure by B to notify the insurer within the 
30 day period is stated as a condition sub- 
sequent terminating a duty to pay, such notifi- 
cation is in effect a condition precedent, since 
there is no duty of immediate performance 
until notification has been given.’’ 

12 Continental Studios, Inc, v. American Auto- 
mobile Insurance Company, cited at footnote 7. 

#62 A. L. R. 926, 930; National Surety Com- 
pany v. Julian, 150 So. 475 (Ala., 1933); Walker, 
to use of Floristel v. American Automobile 
Insurance Company, 70 S. W. (2d) 82 (Mo. 
App., 1934). 
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the various provisions are not preceded by 
any statement but the clause quoted is 
included in the middle of the bond clauses 
as a group.) 

(4) “This bond is executed and accepted 
subject to the agreements and limitations 
set forth in Section A hereof, and to the 
conditions set forth in Section B_ hereof, 
which conditions shall be conditions prece- 
dent to any recovery hereunder.” 


Notice Clause 


Notice defined.—Any standard dictionary 
or encyclopedia will define notice as in- 
formation or knowledge, as an intimation 
or warning, and as being either actual or 
constructive. 


Notice as a trigger clause—If we can 
accept this definition of “notice” as “knowl- 
edge” or “information,” the next logical 
question is “by whom” and “of what.” 
Every contract must of necessity have an 
action, or trigger, clause which brings into 
operation the responsibilities of one or both 
parties. 

The trigger clause in a contract of fi- 
delity insurance is this provision for notice. 
And regardless of the form of the insurance 
contract it is the latent nature of the obli- 
gation of the insurer in the insurance con- 
tract which necessitates such a clause. This 
is because an insurance contract is not an 
ordinary contract. It is an aleatory con- 
tract “for the reason that as the parties 
well understand the performance may never 
have to be rendered at all” ™ by the insurer. 


Forms of notice clauses.—The earliest 
specimen of fidelity coverages conveniently 
available is one issued by the Knickerbocker 
Casualty Insurance Company in 1879 on 
George W. Henry called “the Em- 
ployed” by which for the sum of $15 
Henry’s employer, the Western Union Tele- 
graph Company, obtained protection for 12 
months to the extent of $1,000 for “all and 
any pecuniary loss sustained, by the Em- 
ployer by reason of any fraud or dishonesty 
of the Employed in connection with the 
duties hereinbefore referred to as_ shall 
amount to embezzlement of money.” This 
policy provides: 

“That on the discovery of any fraud or 
defalcation, the employer shall immediately 
give notice thereof in writing, addressed to 
the Secretary of the Company, at its office 
in the City of New York; and any claim 
made in respect of this policy shall be in 


“Corbin on Contracts, Vol. 6, Sec. 1482, 
p. 904; American Bar Association, Section of 
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one 


writing, addressed to the Secretary of the 
Company within three months after 
such discovery.” 


The contemporary notice 
the blanket position bond is set out in 
Appendix A. Identical wording is in the 
primary commercial blanket form at Section 
15. For referral purposes clauses from the 
comprehensive “3D,” certain “position” and 
“name” schedule bonds, and blanket “finan- 
cial” bond forms are set out in Appendix B. 


clause from 


Our main concern is with the time pro- 
vided for notice, and the wording of the 
clauses of these forms shows that: 


(1) The blanket position and primary 
commercial blanket bonds provide “at the 
earliest practical moment, and at all events 
not later than fifteen days after discovery 


(2) The schedule bonds provide “within 
100 days after discovery of loss hereunder 
the Employer shall furnish to the 
Surety affirmative proof. of loss with full 
particulars ....” 


(3) The “3D” policy provides “as soon as 
practicable but in any event not later than 
fifteen days after discovery ... .” 


(4) The brokers blanket form Number 
14 provides “the insured shall give to the 
Underwriter written notice of any loss 
under this bond as soon as possible after 
the insured shall learn of such loss... .” 


(5) And the bankers blanket form Num- 
ber 24 and insurance companies blanket 
form Number 25 provide “at the earliest 
practicable moment after discovery of any 
loss hereunder , ts 


The wording in these clauses confirms 
the definition of “notice” as meaning “to 
give information about,” “to give notice of 
knowledge.” The requirement of “notice” 
purports to place a responsibility upon the 
insured to inform or give knowledge to the 
insurer as a condition of the coverage. 


Analysis of a notice clause.—To expose 
the meaning and intent in this word “no- 
tice” as it relates to fidelity insurance, and 
to trace the impact of the “notice” clause 
in this coverage into the varied forms of 
business organizations using it requires a 
phrase by phrase analysis of the three sen- 
tences making up this “notice” clause num- 
bered 14 being used as our specimen. 


This clause begins: “At the earliest prac- 
tical moment, and at all events not later than 


fifteen days . 


Insurance Law, Annotation of 1943 New York 
Standard Fire Insurance Policy, p. 33. 
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Does the requirement of notice “at the 
earliest practical moment” preceding the 
15-day requirement telescope the mneces- 
sity of notice into something less than 15 
days? The writer thinks not—that because 
of the 15-day provision it is a safe predic- 
tion that no’ insured will have failed to 
comply with the “earliest practical moment” 
requirement when notice is given within a 
15-day period after discovery. 


Why, then, should not the provision “at 
the earliest practical moment, and at all 
events” be deleted and the clause then be- 
gin “within fifteen days after discovery 

..’? Or in the alternative, a modification 
would be to conform the wording to that 
in the financial institution forms by stating 
notice shall be given as soon as possible, or 
at the earliest practicable moment. 


The standard New York fire insurance 
policy which has general acceptance states 
the insured “shall give immediate written 
notice to this Company of any loss...” and 
concerning the effect of the word “immedi- 
ate” the Fire Insurance Law Subcommit- 
tee of the Insurance Section of the American 
Bar Association has this to say: 


“Of course, the word ‘immediate’ as used 
in this provision, has long since acquired 
a construction meaning ‘within a reasonable 
time’. Also anyone having an interest in the 
policy may give notice of the loss and 
notice to a duly authorized agent of the 
company is sufficient. Although this provi- 
sion states that notice shall be in writing, 
oral notice has been held sufficient, es- 
pecially where it is acted upon by the 
company or its adjuster.” * 


The “notice” clause serves an identical 
purpose in any form of fidelity insurance. 
And yet there has been continuous varia- 
tion in the “notice” clause of the different 
fidelity forms. Concededly a_ brokerage 
house buying a form Number 14 is not go- 
ing to be too concerned whether a bank 
buying a form Number 24 has a notice 
clause of somewhat different meaning, but 
an attorney representing both a brokerage 
house and a bank is certainly going to have 
to decide whether there are shades of mean- 
ing in the use of “as soon as possible” as 
against “at the earliest practicable moment.” 
Also the attorney representing clients run- 
ning commercial enterprises must decide 
whether these clients must be alerted to 
notice “at the earliest practical moment” 


% Cf. Annotation of 1943 New York Standard 
Fire Insurance Policy prepared by Subcom- 
mittee of the Committee on Fire Insurance Law 


Notice 


within a their 


insurance. 


15-day period in fidelity 

The variety between forms in the wording 
of clauses having an identical purpose sug- 
gests that either the thinking and concept of 
the underwriters of the fidelity coverage 
is insulated from that of the underwriters 
of the bankers and financial institution 
coverage, or else the various notice clauses 
all mean the same thing to the underwriters. 


“ 


The next phrase states: . after discov- 
ery of any fraudulent or dishonest act on 
the part of any employee by the Insured... .” 
(Italics supplied.) 


“Discovery” within the intent of this 
phrase means knowledge on the part of the 
insured as distinguished from suspicion. 
Synonymous with the term “discovery” in 
this form is the use of “shall learn of” in 
the Brokers Form Number 14 and of other 
phrases such as “becoming aware” and 
“learning of the occurrence of” in various 
cases. 

There are excellent examples of judicial 
philosophizing in the cases listed in the 
A. L. R. Annotations to the Brown v. 
Maryland Casualty Company case.* For ex- 
ample, there can be no quarrel with the 
statement “unjust inferences and false ac- 
cusations are always to be avoided 
character is too sacred to permit of toler- 
ating a less liberal rule.” And yet is not 
the significance to such statements in the 
conclusion that in retrospect the insured has 
been needlessly blind in refusing to recog- 
nize the facts of dishonesty for which the 
bonding company is now being charged? 
How far should this blindness go without 
causing the insured to forefeit his insurance 
protection? 

A very disturbing factor in this whole 
problem of just when there is a “discovery” 
of dishonesty is that the initial dollar amount 
of a dishonest misappropriation may be 
small and the insured through business ex- 
pediency may rationalize through to ignor- 
ing the acts of dishonesty or deliberately 
giving the principal another chance. This 
business expediency may be the inability 
to get a replacement, or the considerable 
personal sales appeal of this defaulter. Re- 
gardless of the reason, the plain fact is 
that an insured at this point is temporizing 
with dishonesty. And it is at this point 
that responsibility for such temporizing should 
be solely the responsibility of the insured. 





of the Section of Insurance Law, American Bar 
Association, p. 128. 

16129 A. L. R. 1404. 

% Cited at footnote 16, at p. 1415. 





It is the opinion of the writer that the 
rule set out in the Oklahoma case that 
“Circumstances which might arouse a sus- 
picion are not enough to require investiga- 
tion by a prudent person to discover a 
fraud, and the notice must be such that it 
would be bad faith for him not to make the 
investigation”™” is an undesirable one. 
When the insured is on the threshold of bad 
faith in his duty to report circumstances 
adding up to dishonesty, he has passed the 
point where he is dealing in good faith with 
the insurer, 


There is a vague area, difficult to precisely 
formulate, in which “implied notice,” which 
is a presumption of fact, telescopes forward 
into “notice” and thence automatically into 
“discovery.” Consider the statement of the 
Massachusetts court in Gilmour v. Standard 
Surety & Casualty Company: 


“Discovery of loss must be knowledge 
of loss, that is, knowledge derived from 
known facts or reasonable inference of fact, 
if facts and inference which should 
reasonably be drawn therefrom would in- 
form the ordinary man in his situation that 
there had been a loss, he has discovered the 
loss within the meaning of the language of 
the bond.” ” 


It is a reasonable prediction that a delib- 
erate obtuseness on the part of many em- 
ployers, expressed in the reports of past 
cases, in refusing to recognize that the 
employee in whom they reposed confidence 
and trust has been guilty of dishonesty will 
continue to create conflicts in this area of 
the contract. The answer is in increasing 
mutual confidence between insured and 
insurer and a reciprocal willingness to ex- 
pose problems of operation involving em- 
ployees suggesting a possible claim under 
the fidelity bond. 

This notice after discovery by the in- 
sured may be given: “ ... by any partner 
or officer thereof not in collusion with such 

” (Italics supplied.) 


This section is intended as a catchall to 
apply to any insured whether sole proprie- 
torship, partnership or corporation, It in 
turn relates back to a prior section, Section 
4, “Joint Insured (not applicable where 
there is but one insured).” 


The sole proprietorship presents no prob- 
lem in defining the knowledge or notice 


1% Charles v. Roxana Petroleum Corporation, 
282 F. 983 (CCA-8, 1922). 

% Gilmour v. Standard Surety ¢& Casualty 
Company, 197 N. E. 673 (Mass., 1935). 

* For example, du Pont, with its operations 
decentralized below the executive committee 
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constituting discovery and in limiting it to 
one person. Regardless of the ramifica- 
tions of the business or the levels and eche- 
lons in its organization there will be no 
breach or violation of the notice clause until 
there is discovery, that is, knowledge of 
the particular facts of fraud and dishonesty 
by the sole owner, 


Discovery by a limited or special partner 
would likewise probably constitute knowl- 
edge of loss necessitating notification to the 
insurer. The language of the fidelity policy 
is plain enough and a partner, though lim- 
ited, is still no less a partner. 


Applying the plain meaning of the policy 
to an insured corporation will mean that 
notice must be given within the applicable 
yardstick when there is knowledge or dis- 
covery by an officer. Where the corporation 
is structured in the traditional manner with 
various officers representing acknowledged 
positions and areas of responsibility and 
authority, there is no difficulty. There is 
difficulty when there are a number of cor- 
porations as joint insureds; there is difficulty 
when individuals in clerical capacities are 
designated officers to round out the statu- 
tory requirements with such individuals 
lacking any conception of insurance cov- 
erages as they relate to administrative re- 
sponsibility; and there is difficulty when the 
corporation operates through general man- 
agers or division heads who, while not 
elected corporate officers, yet exercise as 
much real authority as the president of 
many substantial corporations of compar- 
able size. ” 


An examination of Appendix B will dem- 
onstrate the various clauses and types of 
bonds in which there is no‘reference to 
either partners or to officers as parties upon 
whom this responsibility for “discovery” is 
lodged. An example of the reluctance of the 
courts to charge the corporate insured with 
notice in the absence of a definitive state- 
ment in the bond is the Georgia case of 
Franklin Savings & Loan Company of Macon 
et al. v. American Employers Insurance Com- 
pany." The professed ignorance of a girl 
bookkeeper, who was also a director, to the 
significance of facts to which she was ex- 
posed took her outside the class of parties 
notice to whom constituted notice to the 
corporation. 


level (all of this committee being officers) into 
ten manufacturing departments headed by gen- 
eral managers with full authority to run their 
businesses as they please. Cf. Harvard Business 
Review, May-June, 1955, p. 52. 


2199 F. (2d) 494, 497 (CCA-5, 1938). 
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In meeting this problem of notice upon 
discovery or knowledge both at the corpo- 
rate officer level and below it,” there are 
advantages and disadvantages in the posi- 
tion of both the insurer and the insured. 


The solution is to protect both parties by 
agreeing, either in an endorsement or in 
an interpretative letter, to the official or 
executive capacities in whom responsibility 
for notice of discovery is lodged. 


It has been recognized that persons “deal- 
ing with officers and agents who assume to 
act for corporations do not insist on being 
shown the by-laws of the corporation or the 
resolution of the board of directors au- 
thorizing the particular officer or agent to 
transact the particular business which he 
assumes to conduct” * and it therefore behooves 
both parties to adjust to mutual needs. 


This calls for an exposure of the situation 
which cannot be done by tinkering with 
the bylaws of the corporation confining or 
attempting to confine the obligation to notify 
to discovery by designated officers.” 


“ 


The next phrase is: the Insured 
shall give the Underwriter written notice there- 
of ....” (Italics supplied.) 


The steps leading up to this phrase have 
been just considered as has been considered 
just who and what constitutes an “insured.” 
This phrase necessitates determining just what 
constitutes “the company.” Where the insurer 
has a home office and is domiciled in one state 
and the insured is in another state, the 
issuance of the policy means the company 
is authorized to do business in that state. 
And since it is authorized to do business 
it has an authorized agent who may be the 
Insurance Commissioner or some other 
designated individual as its agent for the 


service of process. 


Notice to a branch office of the company 
in any state, though not the state of incor- 
poration, is valid notice. Notice to an 
agent of the company will likewise be valid 
notice. The point may arise as to whether 
the agency for the company has been termi- 
nated. This point became an issue in Ricau 
v. Indemnity Insurance Company,” and that 

= Cf. Fidelity and Deposit Company v. Mes- 
ker, 11 N. E. (2d) 528 (Ind. App., 1937), holding 
that notice of a local manager of a corporation 
did not release the surety. 

Frank H. Deady, The Law of Fidelity 
Bonds, p. 41. 

* Restatement of Agency, Sec. 167b: “. . . 
third party not charged with notice of by-laws 


of corporation stipulating authority of officers.’’ 
% 173 So. 217 (La. App., 1937). 


Notice 


court held the bond was not sufficiently 
complied with. 


Certain states by statute provide that any 
notice required to be given by the insured 
to the company may be given to the agent. 
The Maine statute provides at Chapter 60: 


“Sec. 63. Notices and processes served; 
company bound by agent’s knowledge of 
risk.—All notices and processes which, under 
any law, by-law or provision of a policy, 
any person has occasion to give or serve 
on any such company, may be given or 
served on its agent or on the commissioner, 
as provided in the preceding section, with 
like effect as if given or served on the prin- 
cipal. Such agents and agents of all 
domestic companies shall be regarded as in 
the place of the company in all respects 
regarding any insurance effected by them. 
The company is bound by their knowledge 
of the risk and of all matters connected 
therewith. Omissions and misdescriptions 
known to the agent shall be regarded as 
known by the company and waived by it as 
if noted in the policy. 


“Sec. 300. Person deemed agent; notice 
binding.—Any agent authorized by an insur- 
ance company, whose name is borne on the 
policy, is its agent in all matters of insur- 
ance; any notice required to be given to 
said company or any of its officers, by the 
insured, may be given to such agent.” 
(Revised Statutes of 1954, Maine.) 


The practice today is for insurance com- 
panies to accept notice of claim from the 
insured, from agents and from brokers, and 
to accept either written or oral notice. The 
acknowledgment by the company of the 
claim and loss is on a form card which 
goes out automatically when the notice of 
claim is received. In companies dealing 
through agents, copies of this acknowledg- 
ment will be duplicated to the agent. 


A number of states have by statute pro- 
vided that after notice of claim actions by 
an insurer amounting to claim administra- 
tion does not constitute a waiver by the in- 
surer of policy defenses. Louisiana which 
has such a statute” has at the same time 


% West's Louisiana Code Annotated, Sec. 
22:651. “Claim Administration not Waiver.— 
None of the following acts by or on behalf of 
an insurer shall be deemed to constitute a 
waiver of any provision of a policy or of any 
defense of the insurer thereunder: 

(1) Acknowledgment of the receipt of notice 
of loss or claim under the policy. 

(2) Furnishing forms for reporting a loss 
or claim, for giving information relative thereto, 

(Continued on following page) 
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case law that where notice in form other 
than that required by the policy is acted 
upon by the insurer, and that all necessary 
information regarding the loss is supplied 
it, it has by its conduct waived the neces- 
sity for notice called for by the policy.” 

The converse of these claim administra- 
tion statutes are the state statutes holding 
that defects in a notice of loss which the 
insured might remedy and which the insurer 
omits to point out, without unnecessary 
delay, are waived.” 

The substance of the cases which are re- 
ported, up to 1951, in 23 A. L. R. (2d) at 
pages 1096-1102 is that the condition in a 
fidelity bond calling for notice within a 
specified time may be waived by the bond- 
ing company, and such waiver may be 
implied by its conduct or actions. 


Every lawyer knows that some business- 
men, when they buy fidelity insurance, know 
they have it but the actual content of the 
policy is unknown. They never quite get 
around to reading it. Under such circum- 
stances it is not surprising that delayed 
notice and improper notice in one form or 
another end up as issues which are resolved 
in a court of law. 


To have a waiver by an insurer there must 
be knowledge by it of acts or facts which 
effect it. The immediate acknowledgment 
of a notice of claim without knowledge of 
when the insured discovered the loss or the 
acts of dishonesty cannot constitute a 
waiver. With this, it is customary for 
representatives of insurers to include some 
saving phrase in letters such as “an investi- 
gation is being conducted upon the comple- 
tion of which we will advise you of our 
position,” or “we cannot at this time deter- 
mine the extent to which this claim is a 
proper one under our policy,” or if a claim 
is being denied in whole or in part “it is for 
the above reasons, among others, etc.” 


Subsequent to the notice, the insured: 
within four months after such dis- 

covery shall file with the Underwriter affirma- 

tive proof of loss, itemized and duly sworn to 
” (Italics supplied.) 


“ 


(Footnote 26 continued) 

or for making proof of loss, or receiving or 
acknowledging receipt of any such forms or 
proofs completed or uncompleted. 

(3) Investigating any loss or claim under 
any policy or engaging in negotiations looking 
toward a possible settlement of any such loss 
or claim.” 

27 Inter-City Express Lines v. Hartford Acci- 
dent & Indemnity Company, 178 So. 280 (La. 
App., 1938). 
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It is without the scope of this paper to 
detail the cases and the resulting proposi- 
tions resulting from combined violations of 
both the notice provision and the proof of 
loss provision. There is an expedient logic 
to the reasoning of the Indiana court in 
Muncie Banking Company v. American Surety 
Company of New York decided in 1952.” In 
this case the notice requirement was “within 
a reasonable time after the insured shall 
learn of such loss” and the court said: 


“We find some assistance in interpreting 
the words ‘reasonable notice,’ as used in this 
policy, in the paragraph of the policy en- 
titled ‘Loss-Notice-Proof’. It is there first 
provided that the insured shall give notice 
of any loss within a reasonable time and, 
second, that the insured shall file the veri- 
fied itemized proof of claim within 120 days 
after the loss. It seems logical to assume 
that the parties here intended that the 
notice should be given prior to the time the 
proof of claim was filed and that the ‘rea- 
sonable time’ within which the notice should 
be given was, therefore, at most, something 
less than the 120 days allowed by this para- 
graph of the policy for filing the proof of 
claim.” 


In rejecting the contention of the Muncie 
Bank that notice, no matter when given, is 
within a “reasonable time” if the insurer is 
not shown to have been prejudiced by the 
delay in giving the notice, the circuit court 
of appeals followed the earlier Indiana case 
of Knight & Jillson Company v. Castle™ on 
the proposition that if the insured seeks to 
avail itself of the provisions of the bond, it 
must do so on the conditions imposed, and 
that, therefore, notice nine months and 12 
days after knowledge of the loss was not 
notice within the reasonable time required 
by the bond. 


This case leaves open whether a notice 
delayed -until some period less than the 
120 days would still come within the inter- 
pretation of “reasonable time.” The court 
did lay down as a basic approach to the 
application of a rule that “prompt notice 
in the instant case (which was one of 
fidelity insurance) was equally, if not more, 

28 North Dakota Revised Code of 1943, Sec. 
26-0607. All defects in a notice of loss or in 
preliminary proof thereof which the insured 
might remedy and which the insurer omits to 
specify to him without unnecessary delay as 
grounds of objection are waived. 


% 200 F. (2d) 115 (CA-7, 1952). 
© 87 N. E. 976, 980. 


IL J — March, 1956 





important than in the fire, burglary and 
personal injury cases.” 


The extent to which a proof of loss is 
“affirmative” and adequately “itemized and 
duly sworn to” needs little discussion.™ An 
affirmative statement is one that asserts that 
something is true, that is, a positive prep: 
sition; itemized means to state separately 
the particulars of the claim; and duly sworn 
to is likewise self-explanatory on its face.” 


There is a discussion of what constitutes 
an affirmative proof of loss in Deady, The 
Law of Fidelity Bonds, at page 76. Its 
substance is that the “proof” which is in 
addition to “notice,” means evidence in 
some form calculated to convince or per- 
suade of the truth of the fact alleged. 


The rule is, and properly so, one of com- 
mon sense in which substantial and proper 
compliance is assisted by the requirement 
immediately following: 


and shall upon request of the Under- 
writer render every assistance, not pecuniary, 
to facilitate the investigation and adjustment 
of any loss.” (Italics supplied.) 


This requirement, coupled with the re- 
quirement for proof, is intended to permit 
its vertification, and assist and facilitate the 
adjustment of the loss. 


The subsequent clause—“no suit to recover 
on account of loss under this bond shall be 
brought before the expiration of two months 
from the filing of proof as aforesaid on ac- 
count of such loss, nor after the expiration of 
fifteen months from the discovery as aforesaid 
of the fraudulent or dishonest act causing such 
loss [Italics supplied.]”—gives the insur- 
ance company a period of time to investi- 
gate the claim and to verify the items and 
amounts claimed. As a practical proposi- 
tion, any fidelity insurance carrier today 
will exert every effort to facilitate the ad- 
justment of the claim. 


The next and final sentence of the three 
making up this clause provides: 


“Tf any limitation in this bond for giving 
notice, filing claim or bringing suit is prohibited 
or made void by any law controlling the con- 
struction of this bond, such limitation shall be 
deemed to be amended so as to be equal to the 
minimum period of limitation permitted by 
such law.” (Italics supplied.) 


* There is a recent annotation of this “‘item- 
ized'’ proof of loss requirement in 37 A. L. R. 
(2d) 900. 

* 45 Corpus Juris Secundum, Insurance, Sec. 
981, p. 1182: ‘' ‘Proofs of Loss’ are the more 
or less formal evidences given the company by 
the insured or claimant under the policy of the 


Notice 


of the 


” 


This sentence is the monitor 
“notice” clause. And since the word “law 
is generic it means both statute and case 
law. The effect of such local law will be 
either to accept or to reject the limitations 
in the policy or bond as to notice, and if 
the applicable law rejects the limitations in 
the policy, then the statute or case law 
ef the jurisdiction will be applied. 


This means that in Texas, “notice” with- 
in 90 days is valid; that in Michigan, the 
“notice” provision is a condition precedent 
to recovery, failure to comply with which 
precludes recovery on the bond; that in 
Alabama, failure to give notice within the 
time limited in the bond, where it contains 
no provision for forfeiture or for making 
notice a condition precedent, does not for- 
feit a right of action on it; and so on through 
the various states. The rule by state appar- 
ent from existing statute and case law is 
set out in Appendix C. 


Where the case law in a state requires 
the statement in the policy that a condition, 
to avoid the coverage, must be stated to be 
a condition precedent, or that the failure to 
comply therewith constitutes a forfeiture, 
the absence of such a provision is a recog- 
nition that violation of the notice require- 
ment will not avoid the coverage. 


To the same effect, where the case law 
of the state makes the notice clause a con- 
dition precedent, the failure to comply with 
the provision for notice will avoid the 
coverage. 


If in such a state, and Michigan is one, 
the failure to comply with such condition 
of notice avoids the coverage, and conversely, 
if in another state, such as Missouri, the 
condition be either stated to be a 
condition of forfeiture or a condition prece- 
dent to recovery, why should not the policy 
clause be amended to give the notice clause 
the force and effect in Missouri by express 
language that it has in Michigan by judicial 
interpretation? 


must 


Or, in the alternative, why not provide in 
Michigan that a failure to comply with the 
notice provision shall only constitute a for- 
feiture or avoidance of coverage where there 
has been prejudice to the insurer, or bad 
faith on the part of the insured? 


occurrence of the loss, the particulars thereof, 
and the data necessary to enable the company 
to determine its liability and the amount there- 
of. They are not what is known in the law of 


evidence as ‘proof’ or ‘evidence’ for the con- 
sideration of the trial court or jury, and they 
do not stand for proof in court.”’ ; 
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The fire policy, which is more of a statute 
than an insurance contract at this point, 
provides in part as to notice: 


“The insured shall give immediate written 
notice to this Company of any loss 
and within sixty days after the loss, unless 
such time is extended in writing by this 
Company, the insured shall render to this 
Company a proof of loss, signed and sworn 
to by the insured.” 


A sound argument can, in the writer's 
opinion, be made to the point that the busi- 
nessman in Flint, Michigan, is entitled to 
the same considerations from an insurance 
company from which he buys his fidelity 
coverage to protect his business life as the 
businessman in Missouri or Texas; and, 
further, he is entitled to the same considera- 
tion in his fidelity coverage that he gets in 
his fire coverage, both of which are shock 
loss coverages. 


Legal Principles of **Notice”’ 


The place of “notice” in insurance was 
first spotlighted in 1867 by the Supreme 
Court in Riddelsbarger v. Hartford Insurance 
Company ™ with the rule that “the conditions 
in policies requiring notice of loss to be 
given, and proofs of the amount to be 
furnished the insurers within certain pre- 
scribed periods, must be strictly complied 
with to enable the assured to recover.” 


Substance was added to this rule in a 
decision some 25 years later that the terms 
of the policy constitute the measure of the 
insurer’s liability, that “the compliance of 
the insured with the terms of the contract 
is a condition precedent to the right of 


recovery.” ™ 


Then with the policies at the turn of the 
century requiring notice “as soon as practi- 
cable” a definition was supplied in American 
Surety Company v. Pauly™ which controls 
similar provisions for notice in force today. 
This rule is that “as soon as practicable 

does not require that the notice shall 
be given immediately, but it requires that 
it shall be given with reasonable promptness 
after the discovery.” 


874 U. S. (7 Wall.) 386, 390. 

% Imperial Fire Insurance Company v. Coos 
County, er U. S. 452, 462 (1894). 

% 170 U. S. 160, 163 (1898); to the same effect 
see viastine: & Deposit Company v. Courtney, 
186 U. S. 342 (1902). 

% Guarantee Company of North America v. 
Mechanics Savings Bank and Trust Company, 
183 U. S. 402, 420 (1902). 

* 45 Corpus Juris Secundum, Insurance, Sec. 
981, 1182. 

3129 A. L, R. 1412. 
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When the “occurrence of such loss shall 
come to the knowledge of the employer” is, 
according to the next decision on the point,” 
at the time the employer is “to be informed 
of,” or “to be apprised of,” or “to be put 
on one’s guard in respect to.” It means 
prompt notification of information pertain- 
ing to a loss “so that it [the insurer] may 
make proper investigation and take such 
action as may be necessary to protect its 
interest.” It does not require notice when 
the insured merely suspects wrongdoing.™ 


Qualifications and modifications to the 
rule in the Riddelsbarger case developed in 
various states to the general effect that 
“failure to give notice within a specified 
time, in accordance with the terms of the 
policy, does not operate as a forfeiture of 
the right to recover, unless the policy in 
express terms or by necessary implication 
makes the giving of notice, within a time 
specified, a condition precedent to recovery.” ” 


Various states also, by statute, regulated 
the notice provision, both as to time and as 
to the conditions of its enforcement.” 


At the present time, the contractual pro- 
visions for notice in the fidelity policy can 
be enforced only in line with statute or 
case law of the particular state, and there 
is substantial lack of uniformity in these 
legal rules. 


Conclusions 


The answer to whether “fidelity insur- 
ance in its present form is satisfactory” is, 
in the opinion of the writer, that until the 
notice provision in all forms of fidelity cov- 
erage affords to the insuring public in one 
state the same broad benefits of construc- 
tion available to insureds in other jurisdic- 
tions,” and until such time as a simplified 
short form of fidelity policy is made avail- 
able to firms in the small business class, 
this fidelity coverage cannot be considered 
satisfactory. 


The purchase of blanket Adelity insurance 
by an insured now permits a selection be- 
tween various forms in which certain clauses 
will have a broad or restrictive force. And 


% 23 A. L. R. (2d) 1061. 

Cf. Appendix C. 

“ Consider, to this point, the provisions in 
state insurance codes that the determination of 
rates shall give consideration ‘‘to all factors 
reasonably related to the kind of insurance 
involved ... .’’ (Code of Alabama, 1940, Tit. 
28, Art. 3, Sec. 392); also that due consideration 
shall be given in the determination of rates 
“to all other relevant factors within and out- 
side this state.’’ (Arizona Code Annotated 
1939, Sec. 61-1817.) 
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the choice of policies covering fidelity of 
employees is the same for the big business 
organization as for the small business. 


Why could not this fidelity coverage on 
the employees of the average small business 
concern be considerably simplified not only 
as to the notice clause, but as to the fidelity 
policy as now available? Companies in the 
small business class are in the great ma- 
jority; few such businesses will be likely 
to come under the contract provisions of 
the present policies pertaining to “joint 
insureds,” to “subsidiary companies,” or to 
“merger or consolidation.” 


If a fidelity policy for the small business 
and the small industry could be drafted 
deleted of those clauses which are con- 
cededly redundant as to such insureds, it 
would then compare favorably with good 
commercial documents with regard to sim- 
plicity of content, length and quality of 
draftsmanship. And the problem of obtain- 
ing concurrence on just what clauses may 
be omitted without doing violence to the 
intent of the coverage should not be un- 
solvable.* 


The answer to the question “Do the 
‘notice’ clause and clauses indigeneous to 
it properly serve the mutual interests of 
insurer and insured” is yes, if there is mu- 
tuality of interpretation. 


Regardless of the understandable inter- 
pretation of insurer-drawn contracts by the 
courts emphasizing the necessity for knowl- 
edge and the insufficiency of suspicion as 
yardsticks for “notice,” an insured desiring 
that the insurance contract be lived up to 
by the insurer both in letter and in spirit 
should do likewise and not be blind to facts 
which upon inquiry would perhaps avoid 
or minimize loss or at least give the insurer 
a chance to protect itself, by cooperative 


“Only by way of suggestion is the following 
draft. 
“The EXTRA FIDELITY COMPANY agrees 


to pay . , the Insured, upon prompt 
notice and proper proof, for all loss sustained 
during the policy period through any fraudulent 
or dishonest act or acts committed anywhere 
by any employee or employees of the Insured, 
to an amount not in excess of $ . as to 
loss caused by any one employee, and §..... 

in the aggregate as to all losses during the 
policy period. 

‘In consideration of the payment of an annual 
premium of $.......... and the terms of this 
policy it is agreed that (1) coverage of this 
policy is substituted for any similar employee 
fidelity policy of the insured terminating as of 
the date this policy begins: (2) knowledge by 
the Insured of any dishonest or fraudulent 
act(s) by an employee avoids this policy as to 
such employee whether such act(s) be com- 
mitted before or during the term of this policy; 


Notice 


consultation as to the significance of known 


facts. 

The insurer should be regarded as a kind 
of partner of the insured in the field of loss 
through dishonest employees. Prompt con- 
sultation concerning inferences of employee 
dishonesty from auditors or from any source 
will constitute a very solid base upon which 
to build satisfactory insurer-insured relation- 
ships. 


has a very important 
place in the program of the bonding com- 
pany. A proper appreciation of “notice” 
and its responsibilities in the insured is vital 
to the success of this program. 


Loss avoidance 


The answer to whether this coverage “in 
the form now available, is best suited to 
sole proprietor, partnership, or corporation,” 
is that the coverage contract can be adapted 
to any type of business by interpretative 
letters or endorsements which clarify the 
responsibilities of notice in any doubtful 
situations. 


Situations conducive to disagreement or 
uncertainty have been discussed earlier in 
this paper. Applying these guides, and 
others suggested from them, to particular 
insureds will permit a decision as to whether 
corrective interpretations are warranted. 


The answer to the first part of this ques- 
tion, whether “counsel for an insured should 
recommend and be entitled to certain clari- 
fications in the terms of the contract,” is 
that counsel for an insured should recom- 
mend clarifications in the terms of the 
fidelity insurance contract where it involves 
the interests of his client. Notice in fidelity 
insurance and the notice clause has many 
ramifications and where counsel for an in- 
sured can contribute to the proper under- 
standing between insured and insurer he is 
performing a very valuable function. The 


(3) the Insured includes partners if a copart- 
nership, and officers and directors if a corpora- 
tion, who are excluded as employees under 
this policy; (4) first recovery goes to the insured 
to the extent of the loss in excess of the limits 
of this policy. 

“‘The policy period begins 1955, 
and terminates upon the date written notice of 
eancellation is served by either party hereto 
upon the other, such date of cancellation to be 
not less than fifteen days from the date of 
written notice. Upon cancellation premium 
for the unexpired portion of the current year 
shall be refunded pro rata. 

“IN WITNESS WHEREOF, EXTRA FIDEL- 
ITY COMPANY has caused this policy to be 
signed by its President.’’ 

Among the comments from various attorneys 
with whom this proposal was discussed was the 
following: ‘‘It has always irked me to be 
required to accept a Rolls Royce contract when 
all I need is an Austin contract.”’ 
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beginning of this understanding can be at 
the inception of the coverage. It need not 
wait until there has been a loss. 


It is the function and responsibility of an 
attorney to counsel and advise his client 
concerning the legal implications in the 
contracts to which the client is a party. 
A proper exposure and explanation of the 
meaning and the implications in contract 
provisions are often the most valuable func- 
tion the lawyer can perform. 


The extent to which these recommenda- 
tions will be agreed to is within the deci- 
sion area of the underwriters. And the 
underwriters will reach a decision in con- 
sultation with their legal counsel. 


The second part of this question “whether 
counsel for an insurer should accept, deny 
or propose changes in the fidelity contract” 
is also in the affirmative. With this, it has 
been stated that “the primary difficulty 
faced by policy draftsmen results from a 
dilemma. Their first objective is to write 
a contract which clearly sets forth the 
agreement between the parties, in such 
detail that in every ordinary situation a 
person reviewing the policy (whether in- 
surer, insured, producer, attorney, court or 
insurance department) will find appropriate 
provisions expressing the intent. Their 
next aim, however, is to have the contract 
simple and concise.”“ The resolution of 
this dilemma should be in favor of the 
simple and concise contract. 


With the recognition that the insurance 
market is a competitive and free market, 
the extent to which recommendations of 
counsel for insureds will gain acceptance by 
insurers and their counsel is one of bar- 
gaining. There is a half-way point at which 
the interests of both parties can be co- 
ordinated. 


The final question proposed is “whether 
it is possible through various extensions of 
this ‘notice’ concept to improve attorney- 
client relationships,” and the answer is 
again in the affirmative. 


As this paper has taken shape, the thought 
has become clearer and stronger that elimi- 
nation of confusion and conflicting inter- 
pretations in this area and concept of 
“notice” and the “notice” clause can lead 
to a continuing clarification and improve- 


“James B. Donovan, ‘National Standard 
Provisions for Casualty Policies,’’ Proceedings 
of Section of Insurance Law, American Bar 
Association, 1949-1950, p. 104. 

“And which program progressed to embrace 
‘‘the entire field of automobile liability insur- 


ance, the comprehensive policies, and an in- 
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ment in the other clauses of this fidelity 
coverage—to the end result that a contract 
evolves that insureds, insurers and the 
counsel for both all agree is the best mu- 
tually understood and desirable contract 
possible at the moment. And this, to repeat, 
means one that is simple and concise. 


Suppose, for example, a committee or 
subsection of this insurance section set out 
to improve upon this existing fidelity cover- 
age in cooperation with interested groups 
representing both insurers and _ insureds, 
much as the American Bar Association co- 
operated and conferred with interested 
groups in the so-called Joint Forms Com- 
mittee which developed the approved stand- 
ard provisions for a basic automobile liability 
policy and a garage liability form.“ It is 
entirely possible, it is submitted, that a 
fidelity coverage could be drafted that, in- 
stead of the existing policy contracts of 
2,400 words or more, would be limited to 
one tenth the words,” and in the process 
contribute to the standardization and under- 
standing of the “notice” and other clauses 
of the existinyy forms. 


A new magazine, The Practical Lawyer, 
began publication last January. In the 
early issues prominent attorneys expressed 
their opinioris on practical problems in 
practicing law today. One, Mr. George 
Wharton Pepper, stated: 


a 


the lawyer in active practice knows 
that the law is something to do as well as 
something to know. He is a fortunate man 
if he can maintain a just balance between 
these two aspects of his profession.” (Vol- 
ume 1, Number 1, page 11.) 


With this is the subsequent counsel by 
Mr. Lloyd Wright: 


“Partly as a result of the emphasis upon 
legislation, and partly in response to the 
needs of modern times, new fields of the 
law are opening before us. Administration 
law, tax law, anti-trust law, aeronautical 
law, atomic energy law—all are new fields 
under active study by committees and sec- 
tions of the American Bar Association.” 
(Volume 1, Number 3, page 13.) 


If I may add one thought to this emi- 
nent advice, it is that one field that is old 
yet constantly new, and that requires doing 
as well as knowing, is that of “preventive 


law.“ And if the practice of “preventive 
creasing number of other forms.’’ Cf. work 
cited at footnote 43, at p. 103. 

*“ Cf. footnote 42. 

* The increasing importance of ‘‘preventive 
law”’ in modern legal practice was recently em- 
phasized in the Missouri Bar Journal for June, 
1955, at p. 81. 
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law” can be instrumental in removing exist- 
ing vagaries, conflicts and geographical in- 
equities in this problem of notice, and in 
the process improve the fidelity coverage 
itself, a very tangible and lasting benefit 
will result to the legal profession, and to 
the insurers and insureds it represents. 


[The End] 


APPENDIX A 
BLANKET POSITION BOND 


In consideration of an agreed premium, 
, a corporation of the State of 

; , with its Home Office in the City 
of , hereinafter called Underwriter, 
hereby agrees to indemnify 
of , hereinafter called Insured, 
against any loss of money or other prop- 
erty, real or personal (including that part 
of any inventory shortage which the In- 
sured shall conclusively prove has been 
caused by the fraud or dishonesty of any 
Employee or Employees) belonging to the 
Insured, or in which the Insured has a 
pecuniary interest, or for which the In- 
sured is legally liable, or held by the In- 
sured in any capacity whether the Insured 
is legally liable therefor or not, which the 
Insured shall sustain and discover as pro- 
vided in Section 2, the amount of indemnity 
on each of such Employees being 
Dollars ($ ) through any fraudulent 
or dishonest act or acts committed by any 
one or more of the Employees as defined 
in Section 3, acting alone or in collusion 
with others, during the term of this bond 
as defined in Section 1. 


INDEMNITY AGAINST LOSS UNDER 
PRIOR BOND OR POLICY 


If the coverage of this bond is substi- 
tuted for any prior bond or policy of insur- 
ance carried by the Insured or by any 
predecessor in interest of the Insured which 
prior bond or policy is terminated, can- 
celed or allowed to expire as of the time of 
such substitution, the Underwriter agrees 
to indemnify the Insured against loss of 
money or other property, as aforesaid, sus- 
tained by the Insured and discovered as 
provided in sub-section (b) of Section 2 
and which would have been recoverable 
by the Insured or such predecessor under 
such prior bond or policy except for the 
fact that the time within which to dis- 
cover loss thereunder had expired, PRO- 
VIDED: (1) the indemnity afforded by this 
paragraph shall be a part of and not in 
addition to the amount of coverage af- 
forded by this bond; and (2) such loss 


Notice 


would have been covered under this bond, 
had this bond with its agreements, limita- 
tions and conditions as of the time of such 
substitution been in force when the acts or 
defaults causing such loss were committed; 
and (3) recovery under this bond on ac- 
count of such loss shall in no event exceed 
the amount which would have been re- 
coverable under this bond, in the amount 
for which it is written as of the time of 
such substitution, had this bond been in 
force when such acts or defaults were com- 
mitted, or the amount which would have 
been recoverable under such prior bond or 
policy had such prior bond or policy con- 
tinued in force until the discovery of such 
loss, if the latter amount be smaller. 


THE FOREGOING AGREEMENT 
IS SUBJECT TO THE FOL- 
LOWING CONDITIONS 
AND LIMITATIONS: 


TERM OF BOND 

Section 1. The term of this bond begins 
with the day of ee RMre 
standard time at the address of the Insured 
above given, and ends at 12 o’clock night, 
standard time as aforesaid, on the effective 
date of the cancellation of this bond in its 
entirety. 


DISCOVERY PERIOD 

Section 2. Loss is covered under this 
bond only (a) if sustained through any act 
or acts committed by any Employee while 
this bond is in force as to such Employee, 
subject, however, to the paragraph of this 
bond entitled INDEMNITY AGAINST 
LOSS UNDER PRIOR BOND OR 
POLICY, and (b) if discovered prior to 
the expiration of twenty-four months from 
the cancellation of this bond in its entirety 
as provided in Section 12, or from its can- 
cellation or termination in its entirety in 
any other manner, whichever shall first 
happen. 


DEFINITION OF EMPLOYEE 


Section 3. The word Employee or Em- 


ployees as used in this bond, shall be 
deemed to mean, respectively, one or more 
of the natural persons (except directors 
or trustees of the Insured, if a corporation, 
who are not also officers or employees 
thereof in some other capacity) while in 
the regular service of the Insured in the 
ordinary course of the Insured’s business 
during the term of this bond, and whom 
the Insured compensates by salary, wages, 
and/or commissions and has the right to 
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govern and direct in the performance of 
such service, and who are engaged in such 
service within any of the States of the 
United States of America, or within the 
District of Columbia, the Hawaiian Islands, 
Alaska, Puerto Rico, the Virgin Islands, 
Canada or Newfoundland, or elsewhere for 
a limited period, but not to mean brokers, 
factors, commission merchants, consignees, 
contractors, or other agents or representa- 
tives of the same general character. 


JOINT INSURED (Not applicable where 
there is but one Insured) 


Section 4. If more than one Insured is 
covered under this bond, the first named 
Insured shall act for itself and for each 
and all of the Insured for all the purposes 
of this bond. Knowledge possessed or dis- 
covery made by any Insured or by any 
partner or officer thereof shall for the pur- 
poses of sub-section (a) of Section 11 and 
Sections 13 and 14 constitute knowledge or 
discovery by all the Insured and cancella- 
tion of this bond as to any Employee as 
provided in Section 11 shall apply to all 
the Insured. If, prior to the cancellation 
or termination of this bond in its entirety, 
this bond is canceled or terminated as to any 
Insured, there shall be no liability for any loss 
sustained by such Insured unless discovered 
before the expiration of two years from the 
time such cancellation or termination as to 
such Insured becomes effective. The liability 
of the Underwriter for loss or losses sus- 
tained by any or all of the Insured shall 
not exceed the amount for which the 
Underwriter would be liable had all such 
loss or losses been sustained by any one of 
the Insured. Payment by the Underwriter 
to the first named Insured of loss sus- 
tained by any Insured shall fully release 
the Underwriter on account of such loss. 
If the first named Insured ceases for any 
reason to be covered under this bond, then 
the Insured next named shall thereafter be 
considered as the first named Insured for 
all the purposes of this bond. 


LOSS CAUSED BY UNIDENTIFI- 
ABLE EMPLOYEES 


Section 5. If a loss is alleged to have 
been caused by the fraud or dishonesty of 
any one or more of the Employees, and 
the Insured shall be unable to designate 
the specific Employee or Employees caus- 
ing such loss, the Insured shall neverthe- 
less have the benefit of this bond, provided 
that the evidence submitted reasonably (in 
case of inventory shortage, conclusively) 
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establishes that the loss was in fact due 
to the fraud or dishonesty of one or more 
of the said Employees, and provided fur- 
ther that regardless of the number of said 
Employees concerned or implicated in such 
loss, the aggregate liability of the Under- 
writer for any such loss shall not exceed 
the amount stated in the opening paragraph 
of this bond applicable to a single Employee. 


MERGER OR CONSOLIDATION 


Section 6. If any natural persons shall be 
taken into the regular service of the In- 
sured through merger or consolidation with 
some other concern, the Insured shall give 
the Underwriter written notice thereof and 
shall pay an additional premium on any 
increase in the number of Employees cov- 
ered under this bond as a result of such 
merger or consolidation computed pro rata 
from the date of such merger or consolida- 
tion to the end of the current premium 
period. 


NON-ACCUMULATION OF 
LIABILITY 


Section 7. Regardless of the number of 
years this bond shall continue in force and 
the number of premiums which shall be 
payable or paid, the liability of the Under- 
writer under this bond on account of any 
one Employee shall not be cumulative in 
amounts from year to year or from period 
to period. 


LIMIT OF LIABILITY UNDER THIS 
BOND AND PRIOR INSURANCE 


Section 8. With respect to loss or losses 
caused by any Employee or which are 
chargeable to such Employee as provided 
in Section 5 and which occur partly under 
this bond and partly under other bonds or 
policies issued by the Underwriter to the 
Insured or to any predecessor in interest 
of the Insured and terminated or canceled 
or allowed to expire and in which the 
period for discovery has not expired at the 
time any such loss or losses thereunder 
are discovered, the total liability of the 
Underwriter under this bond and under 
such other bonds or policies shall not ex- 
ceed, in the aggregate, the amount carried 
under this bond on such loss or losses or 
the amount available to the Insured under 
such other bonds or policies, as limited by 
the terms and conditions thereof, for any 
such loss or losses, if the latter amount be 
the larger. — 
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OTHER INSURANCE 


Section 9. If the Insured carries or holds 
any other insurance or indemnity covering 
any loss or losses covered by this bond, the 
Underwriter shall be liable under this bond 
only for that part of such loss or losses 
which is in excess of the amount recover- 
able or recovered from such other insur- 
ance or indemnity. In no event shall the 
Underwriter be liable under this bond for 
more than the amount of the coverage of 
this bond applicable to such loss or losses. 


SALVAGE 


Section 10. If the Insured shall sustain 
any loss or losses covered by this bond 
which exceed the amount of coverage pro- 
vided by this bond, the Insured shall be 
entitled to all recoveries, except from 
suretyship, insurance, reinsurance, security 
and indemnity taken by or for the benefit 
of the Underwriter, by whomsoever made, 
on account of such loss or losses under 
this bond until fully reimbursed, less the 
actual cost of effecting the same; and any 
remainder shall be applied to the reim- 
bursement of the Underwriter. 


CANCELLATION AS TO ANY 
EMPLOYEE 


Section 11. This bond shall be deemed 


im- 


canceled as to any Employee: (a) 
mediately upon discovery by the Insured, 
or by any partner or officer thereof not in 


collusion with such Employee, of any 
fraudulent or dishonest act on the part of 
such Employee; or (b) at 12 o'clock night, 
standard time as aforesaid, upon the effec- 
tive date specified in a written notice served 
upon the Insured or sent by mail. Such 
date, if the notice be served, shall be not 
less than fifteen days after such service, or, 
if sent by mail, not less than twenty days 
after the date of mailing. The mailing by 
the Underwriter of notice, as aforesaid, to 
the Insured at its Principal Office shall be 
sufficient proof of notice, 


CANCELLATION AS TO BOND 
IN ITS ENTIRETY 


Section 12. This bond shall be deemed 
canceled in its entirety at 12 o’clock night, 
standard time as aforesaid, upon the effec- 
tive date specified in a written notice served 
by the Insured upon the Underwriter or by 
the Underwriter upon the Insured, or sent 
by mail. Such date, if the notice be served 
by the Underwriter, shall be not less than 
thirty days after such service, or, if sent by 
the Underwriter by mail, not less thar 
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thirty-five days after the date of mailing. 
The mailing by the Underwriter of notice, 
as aforesaid, to the Insured at its Principal 
Office shall be sufficient proof of notice. 
The Underwriter, on request, shall refund 
to the Insured the unearned premium com- 
puted pro rata if this bond be canceled at 
the instance of the Underwriter, or at short 
rates if canceled or reduced at the instance 
of the Insured. 


PRIOR FRAUD, DISHONESTY 
OR CANCELLATION 


Section 13. No Employee, to the best of 
the knowledge of the Insured, or of any 
partner or officer thereof not in collusion 
with such Employee, has committed any 
fraudulent or dishonest act in the service 
of the Insured or otherwise. 


If prior to the issuance of this bond, any 
fidelity insurance in favor of the Insured 
or any predecessor in interest of the In- 
sured and covering one or more of the 
Insured’s employees shall have been can- 
celed as to any of such employees by 
reason of (a) the discovery of any fraudu- 
lent or dishonest act on the part of such 
employees, or (b) the giving of written 
notice of cancellation by the Insurer issuing 
said fidelity insurance, whether the Under- 
writer or not, and if such employees shall 
not have been reinstated under the cover- 
age of said fidelity insurances or superseding 
fidelity insurance, the Underwriter shall 
not be liable under this bond on account 
of such employees unless the Underwriter 
shall agree in writing to include such 
employees within the coverage of this bond. 


LOSS—NOTICE—PROOF— 
LEGAL PROCEEDINGS 


Section 14. At the earliest practical 
moment, and at all events not later than 
fifteen days after discovery of any fraud- 
ulent or dishonest act on the part of any 
Employee by the Insured, or by any part- 
ner or officer thereof not in collusion with 
such Employee, the Insured shall give the 
Underwriter written notice thereof and 
within four months after such discovery 
shall file with the Underwriter affirmative 
proof of loss, itemized and duly sworn to, 
and shall upon request of the Underwriter 
render every assistance, not pecuniary, to 
facilitate the investigation and adjustment 
of any loss. No suit to recover on account 
of loss under this bond shall be brought 
before the expiration of two months from 
the filing of proof as aforesaid on account 
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of such loss, nor after the expiration of 
fifteen months from the discovery as afore- 
said of the fraudulent or dishonest act 
causing such loss. If any limitation in this 
bond for giving notice, filing claim or bring- 
ing suit is prohibited or made void by any 
law controlling the construction of this 
bond, such limitation shall be deemed to 
be amended so as to be equal to the mini- 
mum period of limitation permitted by such 
law. 


RIDERS 


Section 15. The liability of the Under- 
writer hereunder is subject to the terms 
and conditions of the following Riders at- 
tached hereto: 


The Insured by the acceptance of this 
bond, gives notice to the Underwriter 
terminating or canceling prior bond(s) 
No(s). , such termination or 
cancellation to be effective as of the time 
this bond becomes effective. 


Signed, sealed and dated 
Attest: By: 


APPENDIX B 


The “3D,” also called “Comprehensive 
Dishonesty, Disappearance and Destruc- 
tion Policy,” provides at Section 6: 


“Loss; Notice; Proof; Legal Proceedings. 
As soon as practicable ‘but in any event not 
later than fifteen days after discovery by 
the insured of any loss or of any occurrence 
which may give rise to a claim, the insured 


shall give the Company written notice 
thereof and within four months after such 
discovery shall file with the Company af- 
firmative itemized proof of loss, duly sworn 
to r 

Certain “position” and “name” schedule 
bonds will have no notice requirement but 
under a part of the bond identified as Sec- 
tion B provide as to “filing of claim”: 


“First: Within 100 days after discovery 
of loss hereunder, by the Employer, or, if a 
corporation, by any director thereof or by 
any officer thereof not in collusion with the 
Employee in default, the Employer shall 
furnish to the Surety affirmative proof of 
loss with full particulars in writing, in- 
cluding dates and items of loss, duly sworn to.” 


The Brokers Blanket Bond form Number 
14 has a notice clause which is numbered 
Section 3 and which reads: 


“Loss—Notice—Proof—Legal Proceedings. 
The Insured shall give to the Underwriter 
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written notice of any loss under this bond 
as soon as possible after the Insured shall 
learn of such loss, and within ninety days 
after learning of such loss shall file with 
the Underwriter an itemized proof of claim 
duly sworn to, The Underwriter shall have 
thirty days after notice and proof of loss 
within which to investigate the claim, but 
where the loss is clear and undisputed, 
settlement shall be made within forty-eight 
hours; and this shall apply notwithstanding 
the loss is made up wholly or in part of 
securities of which duplicates may be ob- 
tained. No action or proceeding shall be 
brought under this bond in regard to any 
loss, unless begun within twenty-four 
months after the Insured shall learn of such 
loss, except that any action or proceeding 
to recover hereunder on account of any 
judgment against the Insured in any suit 
mentioned in the paragraph entitled Court 
Costs and Attorneys’ Fees, or to recover 
attorneys’ fees paid in any such suit, shall 
be begun within twenty-four months from 
the date upon which the judgment in such 
suit shall become final, or in case such 
limitation be void under the law of the place 
governing the construction hereof, then 
within the shortest period of limitation 
permitted by such law.” 


The Bankers Blanket Bond form Number 
24 has the following notice clause: 


“Loss—Notice—Proof—Legal Proceedings. 
At the earliest practicable moment after dis- 
covery of any loss hereunder the Insured 
shall give the Underwriter written notice 
thereof and shall also within six months 
after such discovery furnish to the Under- 
writer affirmative proof of loss with full 
particulars, Legal proceedings for recovery 
of any loss hereunder shall not be brought 
prior to the expiration of sixty days after 
such proof of loss is filed with the Under- 
writer nor after the expiration of twenty- 
four months from the discovery of such 
loss, except that any action or proceeding 
to recover hereunder on account of any 
judgment against the Insured in any suit 
mentioned in the Clause entitled Court 
Costs and Attorneys’ Fees, or to recover 
attorneys’ fees paid in any such suit, shall 
be begun within twenty-four months from 
the date upon which the judgment in such 
suit shall become final. If any limitation 
embodied in this bond is prohibited by any 
law controlling the construction hereof, 
such limitation shall be deemed to be 
amended so as to be equal to the minimum 
period of limitation permitted by such law.” 
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Insurance Companies Blanket Bond form 
Number 25 has a notice clause as follows: 


“Loss—Notice—Proof—Legal Proceedings. 
At the earliest practicable moment after 
discovery of any loss hereunder the Insured 
shall give the Underwriter written notice 
thereof and shall also within six months 
after such discovery furnish to the Under- 
writer affirmative proof of loss with full 
particulars. Legal proceedings for recovery 
of any loss hereunder shall not be brought 
prior to the expiration of sixty days after 
such proof of loss is filed with the Under- 
writer nor after the expiration of twenty- 
four months from the discovery of such 
loss, except that any action or proceeding 
to recover hereunder on account of any 
judgment against the Insured in any suit 
mentioned in the Clause entitled Court 
Costs and Attorneys’ Fees, or to recover 
attorneys’ fees paid in any such suit, shall 
be begun within twenty-four months from 
the date upon which the judgment in such 
suit shall become final, If any limitation 
embodied in this bond is prohibited by any 
law controlling the construction hereof, 
such limitation shall be deemed to be 
amended so as to be equal to the minimum 
period of limitation permitted by such law.” 


APPENDIX C 


Alabama 


(1) No statute on “notice” pertaining to 
fidelity insurance. 


(2) In Alabama, failure to give notice 
and proof of loss within time limited in 
fidelity bond containing no provision for 
forfeiture does not forfeit right of action 
on it. American National Bank & Trust 
Company v, United States Fidelity and Guar- 
anty Company, 7 F. Supp. 578 (DC Ala., 
1934). The condition respecting notice is 
not a condition precedent when not made 
by the policy an express term of forfeiture. 
The fidelity bond provided “at earliest prac- 
ticable moment and at all events not later 
than five days after such discovery give 
written notice.” The court herein ignoring 
the five-day provision held due notice to 
have been given on the evidence. 


National Surety Company v. Julian, cited 
at footnote 13. 


Arizona 


(1) Statute relating to “notice.” 


Arizona Code 1939, 1954 Supplement 
Chapter 61-2320: 


Notice 


“CONSTRUCTION OF POLICIES— 
Every insurance contract shall be con- 
strued according to the entirety of its 
terms and conditions as set forth in the 
policy and as amplified, extended, or modi- 
fied by any rider, endorsement, or ap- 
plication attached to and made a part of 
the policy. (Laws 1954, Chapter 64, Article 
11, Section 20.) 


(2) In Arizona, failure to give notice as 
required by the fidelity policy precludes 
recovery on it. This statement is based on 
the statute section above and on Alianza 
Hispano-Americana v. Hartford Accident & 
Indemnity Company, 209 F. (2d) 578 (CA-9, 
1954). 


Arkansas 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Arkansas, failure to give notice as 
required by the policy will preclude re- 
covery on it. Home Building & Savings 
Association v. New Amsterdam Casualty Com- 
pany, 45 F. (2d) 989 (CCA-8, 1930). Here 
the plaintiff failed to give notice to the 
fidelity insurer “immediately,” notice being 
delayed over four months and beyond the 
90-day period required for filing proof of 
loss. The court stated the fidelity insurer 
“to escape liability for insured’s failure to 
comply with provisions, need not show 
prejudice to its rights.” 


Note: For a possible conflict see New 
York Life Insurance Company v. Moose, 
78 S. W. (2d) 64 (Ark., 1935); Home Life 
Insurance Company v. Swaim, 142 S. W. 
(2d) 209 (Ark., 1940). These cases, involv- 
ing life and disability policies, stated the 
general rule is that the “failure to give no- 
tice or to make proof within specified time 
in accordance with terms of policy does not 
forfeit right to recover unless policy in ex- 
press terms or by necessary implication 
makes notice or proof a condition precedent 
to recovery.” 


California 


(1) No statute on “notice” applicable to 
fidelity insurance. The California Insur- 
ance Code, Section 105, treats fidelity in- 
surance as surety; Section 551 providing for 
20-day notice is not applicable to surety. 
Also the distinction between compensated 
and noncompensated sureties is not recog- 
nized in California. 


(2) In California, failure to give notice 
as required by the policy will preclude 
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recovery on it. California Savings Bank v. 
American Surety Company, 87 F. 118 (CCA-9, 
1898). In this case the fidelity policy re- 
quired notice in writing “as soon as prac- 
ticable after the occurrence of such act (of 
fraud and dishonesty) shall have come to 
the knowledge of the employer.” The court 
stated the giving of notice to be an un- 
qualified obligation under fidelity insurance 
of equal, if not greater, importance than in 
fire insurance, which the insured violated. 


In the absence of a specified time to give 
notice after discovery of loss, words such 
as “immediate notice” will be construed to 
mean with that degree of promptitude which 
is reasonable under the circumstances. 
National Surety Company v. Western Pacific 
Railway Company, 200 F. 675 (CCA-9, 1912) 
(suit on a fidelity policy). This relates 
to actual knowledge on the part of the 
insured. Pacific Coast Adjustment Company 
v. Indemnity Insurance Company of North 
America, 2 Pac. (2d) 218 (1931). 


Favorable to the insurer is the fact that 
the distinction between compensated and 
noncompensated sureties is not recognized 
in California. 


Colorado 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Colorado, failure to give notice 
required by the policy will not preclude 
recovery. Preferred Accident Insurance 
Company v. Fielding, 83 Pac. 1013 (Colo,, 
1905). This case involving an accident 
policy is cited in Hartford Accident & In- 
demnity Company v. Hattiesburg Hardware 
Stores, 49 So. 813 (Miss., 1951), in support 
of the proposition requiring the giving of 
notice be made a condition precedent to 
recovery in express terms. 


Cases inconclusive on the point are: 

In National Surety Company v. Bank of 
Debeque, 240 Pac. 691 (Colo., 1925), a 
“prompt notice” case, the reasoning of the 
court is expedient. 

In National Surety Company v. Hall, 109 
Pac. (2d) 905 (Colo., 1940), an “immediate 
notice” case, the notice being a condition 
precedent, the court determined the ques- 
tion of notice on another provision of the 
policy. 


Connecticut 


(1) No statute on “notice” pertaining to 
fidelity insurance. 
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(2) In Connecticut, failure to give notice 
within the time limited in the fidelity bond 
precludes recovery on it. Mutual Industrial 
Finance Corporation v. American Surety Com- 
pany, 175 Atl. 777 (Conn., 1934). 


Delaware 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) No cases on notice in fidelity insur- 
ance. Decisions on fire policies require 
compliance with notice provisions. Cf. 
Downs v. German Alliance Insurance Com- 
pany, 67 Atl. 146 (Del., 1906); Emory v. 
Glen Falls Insurance Company, 76 Atl. 230 
(Del., 1908). 


Florida 


(1) No statute on “notice” pertaining to 
fidelity insurance. 


(2) In Florida, failure to give notice re- 
quired by a fidelity bond precludes re- 
covery on it. Murray v. American Surety 
Company, 69 F. (2d) 147 (CCA-5, 1934). 

Note: This rule may be modified if the 
nonforfeiture principles in National Surety 
Company v. Williams, 77 So, 212 (Fla., 1917), 
are followed. 


Georgia 


(1) No statute on “notice” pertaining to 
fidelity insurance. 


(2) In Georgia, failure to give notice as 
required by the policy will preclude re- 
covery on it. While there is no case exactly 
on point, there are persuasive decisions 
that if violation of the notice clause is 
pleaded and proven it is enforceable. Cf. 
Holder (American Surety Company) v. Farm- 
ers’ Exchange Bank, 110 S. E. 762 (Ga., 
1922); Green v. Perryman (American Surety 
Company), 197 S. E. 880 (Ga., 1938). This 
Green case is cited in 23 A. L. R. (2d) at 
1071 in support of the proposition that 
the notice provision will be regarded as a 
condition precedent, failure to comply with 
which will defeat recovery. A reading of 
the case does not appear to support such a 
positive statement. 

Cf. also Franklin Savings & Loan v. 
American Employers Insurance Company, 99 
F. (2d) 494, 498 (CCA-5, 1938). 


Idaho 


(1) No statute on “notice” pertaining to 
fidelity insurance. 
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(2) No case located on question of notice 
relating to fidelity insurance; nor to other 
decisions on notice. 


Illinois 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Illinois, failure toe give notice 
within time limited in fidelity bond pre- 
cludes recovery on it, where the bond con- 
tains a provision that failure to give notice 
shall void the bond. 

Grand Lodge v. Illinois Surety Company, 
189 Ill. App. 340 (1914), cited to the same 
effect in 23 A. L. R. (2d) 1074. In this 
case, the notice period was ten days “after 
becoming aware of any act which may be 
made the basis of any claim.” 

Otherwise, the failure to give notice at 
the time “the loss was ascertained would 
only be a defense (if at all) for losses oc- 
curring subsequent to that time” and if 
there are no such losses involved, such fail- 
ure to give notice is no defense. Hartford 
Accident & Indemnity Company v. Swedish 
Methodist Aid Association, 92 F. (2d) 649, 
652 (CCA-7, 1937). 


Indiana 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Indiana, failure to give notice of 
loss within the time stipulated in the bond 
precludes recovery. Knight & Jillson Com- 
pany v. Castle (American Surety Company), 
cited at footnote 30. This case cited Riddles- 
barger v. Hartford Insurance Company, cited 
at footnote 33, at page 390, that “the con- 
ditions in policies requiring notice of loss 
to be given and proofs of the amount 
to be furnished the insurers within certain 
prescribed periods, must be strictly com- 
plied with to enable the assured to recover.” 
The ‘Knight case was subsequently followed 
in Muncie Banking Company v. American 
Surety Company, cited at footnote 29, at 
page 120. 

That the absence of a stipulated time by 
use of “as soon as possible” means within 
a reasonable time. Cf. Fletcher Savings & 
Trust Company v. American Surety Company, 
175 N. E. 247 (Ind., 1931), and Fidelity and 
Deposit Company v. Mesker, cited at foot- 
note 22. 


lowa 


(1) By statute in Iowa knowledge or 
notice to an agent is notice to the insurer. 
Iowa Code Annotated (1946) Section 515.125. 


Notice 


(2) The cases are inconclusive. Cf. Wood- 
ard v. Security Insurance Company, 207 
N. W. 351 (Iowa, 1926) (a suit on a fire 
policy); and Gifford v. New Amsterdam 
Casualty Company, 248 N. W. 235 (Iowa, 
1933) (a suit on an automobile liability 
policy). 


Kansas 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Kansas, failure to give notice within 
the time stipulated in the bond precludes 
recovery on it. La Harpe Farmers’ Union 
v. United States Fidelity & Guaranty Com- 
pany, 8 Pac. (2d) 354 (Kan., 1932). This 
case indicates legal excuse or waiver will 
modify the rule applied in this case involv- 
ing a bond with a ten-day notice clause. 

The above case was subsequently used 
as authority for the proposition that “rea- 
sonable provisions requiring notice and 
proof of loss are enforceable and binding.” 
Cf. Brown v. Great American Insurance Com- 
pany, 224 Pac. (2d) 989, 992 (Kan., 1950). 
Cf. also St. Paul Fire & Marine Insurance 
Company v. Owens, 77 Pac. 544 (Kan., 1904). 


Kentucky 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Kentucky, failure to comply with 
notice provisions of the bond precludes re- 
covery on it. Jellico Grocery Company v. 
Sun Indemnity Company, 114 S. W. (2d) 
83 (Ky., 1938); Home Owned Stores, Inc. v. 
Standard Accident Insurance Company, 76 
S. W. (2d) 273 (Ky., 1934); Perkins- 
Bowling Coal Corporation v. Maryland Cas- 
ualty Company, 55 S. W. (2d) 378 (Ky., 
1932); cf. also Wilhoit v. Furnish (National 
Surety Company), 174 S. W. (2d) 515 (Ky., 
1943). 


Louisiana 


(1) West’s Louisiana Code Annotated 
provides at Section 22:624, b(6) “a policy 
shall specify the conditions pertaining to 
the insurance”; and at Section 22:651 that 
various acts of claim administration are not 
a waiver, including “(1) acknowledgment 
of the receipt or loss or claim under the 
policy.” 

(2) In Louisiana, failure to comply with 
the notice provision in the bond precludes 
recovery on it. Ricau & Company, Inc. v. 
Indemnity Insurance Company, 173 So. 217 
(La., 1937); Slidell Savings and Homestead 
Association v. Fidelity and Deposit Company, 
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152 So. 121 (La., 1933); Peoples State Bank 
v. United States Fidelity & Guaranty Com- 
pany, 113 So. 779 (La., 1927). “Immediate” 
notice will be construed as reasonable. 


Maine 


(1) By statute, notice may be given to 
an agent or to the Commissioner of Insur- 
ance, the agent being as designated on the 
policy. Maine Revised Statutes of 1954, 
Volume 2, Chapter 60, Sections 63 and 300. 

(2) No cases in point. An early suit on 
an accident policy held that violation of 
the notice provision precluded recovery. 
Heywood v. Maine Mutual Accident Associa- 
tion, 27 Atl. 154 (Me., 1893). In this case 
the policy stated “failure to give such 
written notice within ten days of the occur- 
rence of such accident shall invalidate all 
claims under this certificate.” 


Maryland 


(1) No statute pertaining to “notice” in 
fidelity insurance. 

(2) No case in point construing notice 
in fidelity insurance. Cf. McShane v. Howard 
Bank, 20 Atl. 776 (Md., 1890), where at 
page 780 the court states: “It is true some 
cases have held that where the employer 
has knowledge of the servants fraud and 
dishonesty, and still retains him, and gives 
no notice to the surety, the latter is dis- 
charged .... However this may be, we 
are of opinion that the doctrine has no 
application to this case.” 


Massachusetts 


(1) No statute pertaining to “notice” in 
fidelity insurance. 

(2) In Massachusetts, failure to comply 
with the notice provision in the fidelity 
bond precludes recovery on it. Gilmour v. 
Standard Surety & Casualty Company, cited 
at footnote 19. The court at page 675 stated 
the giving of the ten days’ notice was a condi- 
tion precedent although the bond clause as 
reported does not contain such a provision. 


Michigan 
(1) No statute pertaining to “notice” in 
fidelity insurance. 


(2) In Michigan, failure to give notice 
required in the fidelity bond precludes re- 


covery. Where bond provided 15 days’ 
notice after discovery of any fraudulent 
or dishonest act and insured did not give 
notice until 34 days after loss was dis- 
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covered, the insurer was not liable. Con- 
tinental Studios, Inc. v. American Automobile 
Insurance Company, cited at footnote 7. In 
this case the giving of required notice was 
held to be a condition precedent to liability 
on the part of the insurer although the bond 
did not so provide. Cf. United States Fidelity 
& Guaranty Company v. Barber, 70 F. (2d) 
220, 224 (CCA-6): “We do not understand 
that anything short of knowledge that a 
loss has been or will be sustained fixes the 
critical date from which the time for giving 
notice begins to run.” 


Minnesota 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) The notice provision of the fidelity 
bond will be enforced as expressed in it. 
State Bank v, American Surety Company, 
288 N. W. 7 (Minn., 1939); Citizens State 
Bank of St. Paul v. New Amsterdam Cas- 
ualty Company, 224 N. W. 451 (Minn., 1929) ; 
Farmers and Merchants State Bank v, Fidelity 
and Deposit Company, 204 N. W. 33 (Minn., 
1925); Gamble-Robinson Company v. Massa- 
chusetts Bonding & Insurance Company, 129 
N. W. 131 (Minn., 1910). 


Mississippi 

(1) No statute pertaining to “notice” in 
fidelity insurance. 

(2) In Mississippi, failure to give notice 
in accordance with the provisions in a fidel- 
ity bond does not preclude recovery on it. 
Hartford Accident & Indemnity Company v. 
Hattiesburg Hardware Stores, Inc., 49 So. 
(2d) 813 (Miss., 1951), 23 A. L. R. (2d) 
1053. This case holds the failure to give 
notice in the 15-day period cannot be 
availed of by the insurer as a defense where 
the bond does not provide that the failure 
to give such notice within the time specified 
shall relieve the insurer from liability there- 
on, nor does it, by necessary implication, 
make the provision as to notice of the 
essence of the contract, nor is there preju- 
dice making it inequitable for the insured 
to recover on the bond. 


Missouri 


(1) No statute on “notice” in fidelity 
insurance. 

(2) In Missouri, failure to give notice as 
required in a fidelity bond will not preclude 
recovery on it where the bond does not 
expressly provide for a forfeiture in case 
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of failure to give such notice, nor make 
the giving thereof a condition precedent 
to recovery. Lemay Ferry Bank v. New 
Amsterdam Casualty Company, 149 S. W. 
(2d) 328, 331 (Mo., 1941).. This rule is 
supported by a line of cases involving vari- 
ous liability policies. Cf. Dixon v. United 
States Fidelity and Guaranty Company, 155 
S. W. (2d) 313 (Mo., 1941); Schaefer v. 
Northern Assurance Company, Ltd., 179 S. W. 
(2d) 923 (Mo., 1944); Walker, to Use of 
Floristel, v. American Automobile Insurance 
Company, 70 S. W. (2d) 82 (Mo., 1934); 
Jackson v. Security Benefit Association, 139 
S. W. (2d) 1014 (Mo., 1940); Western Casu- 
alty & Surety Company v. Coleman, 186 F. 
(2d) 40, 43 (CA-8, 1950). 

In an early Missouri appeals case, Michi- 
gan Savings & Loan v. Mo. K. & T. Trust 
Company, 73 Mo. App. 161 (1898), in which 
the “immediate notice” provision of the 
bond was upheld, the bond provided on 
plaintiffs “failure to give such immediate 
notice this bond shall be void.” 


Montana 


(1) The Montana Revenue Code of 1947 
provides: 

40-608 (8145) “Waiver of delay. Delay 
in the presentation to an insurer of notice 
or proof of loss is waived, if caused by any 
act of his, or if he omits to make objection 
promptly and specifically upon that ground.” 

40-509 “Policy May Provide For Avoid- 
ance: A policy may declare that violation 
of specified provisions shall avoid it, other- 
wise the breach of an immaterial provision 
does not avoid the policy.” 


(2) In Montana, the notice provision in 
a bond is a condition precedent and failure 
to comply therewith bars recovery unless 
the condition has been waived by the in- 
surer. Montana Auto Finance Company v. 
Federal Surety Company, 278 Pac. 116, 119 
(Mont., 1929). On the question of waiver 
under Section 40-608, cf., Federal Land Bank 
v. Rocky Mountain Fire Insurance Company, 
279 Pac. 239 (Mont., 1929). 


The statute and a waiver was not in- 
volved in Bloomqust v. American Surety 


Company, 20 F. (2d) 661 (CCA-9, 1927). 


Note: The “immaterial provision” recital 
in Section 40-509 may necessitate proof of 
prejudice. 


Nebraska 


(1) The Revised Statutes of Nebraska, 
1943, at Section 44-358 (formerly 44-322) 


Notice 


limiting the effect of conditions in insurance 
policies, is part of a fidelity bond. The stat- 
ute provides: 

“Policy Provisions—misrepresentations— 
warranties—conditions—effect: 

“No oral or written misrepresentation or 
warranty made in negotiation for a contract 
or policy of insurance by the insured, or in 
his behalf, shall be deemed material or de- 
feat or avoid the policy, or prevent its at- 
taching, unless such misrepresentation or 
warranty deceived the company to its in- 
jury. The breach of a warranty or condi- 
tion in any contract or policy of insurance 
shall not avoid the policy nor avail the 
insurer to avoid liability, unless such breach 
shall exist at the time of the loss and con- 
tribute to the anything in the policy 
of insurance to the contrary notwithstanding.” 


loss, 


(2) In Nebraska, failure to give notice 
required in a fidelity bond will not defeat 
recovery on it, where no prejudice to the 
surety resulted. American Surety Company 
v. Bankers Savings & Loan Association of 
Omaha, 67 F. (2d) 803 (CCA-8, 1933); 
George v. Aetna Casualty & Surety Company, 
238 N. W. 36 (Neb., 1931). “Forfeitures are 
not favored in Nebraska, and in insurance 
cases a forfeiture will not be declared unless 
the contract specifically provides for such 
forfeiture.” Case cited above, at page 39. 


Nevada 


(1) No statute on “notice” pertaining to 
fidelity insurance. 


(2) No cases directly in point. In Clark 
v. London Assurance Corporation, 195 Pac. 
809 (Nev., 1921), involving a failure to file 
timely proofs of loss under a fire policy, 
the court stated a forfeiture will not be 
permitted unless clearly expressed in the 
policy. 


New Hampshire 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) Cases inconclusive—there is authority 
the contract will be construed as written. 
Guaranty Trust Company v. United States 
Fidelity & Deposit Company, 112 Atl. 247 
(N. H., 1920). With this, where the notice 
provision contains no stated number of days 
the sufficiency of the notice, if disputed, 
will go to the jury as a question of fact. 
Cf. Guaranty Trust Company, above; Exeter 
Banking Company v, Taylor (Fidelity & De- 
posit Company), 160 Atl. 733 (N. H., 1932). 
Cf. Malloy v. Head, 4 Atl. (2d) 875 (N. H., 
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1939) where ten months’ delay under a lia- 
bility policy precluded recovery. 


New Jersey 
(1) No 


insurance. 


statute on “notice” in fidelity 

(2) In New Jersey, failure to give notice 
in accordance with the provisions of the 
policy precludes recovery. This statement 
is based on Brindley v. Firemen’s Insurance 
Company of Newark, 113 Atl. (2d) 53 (N. J. 
Super., 1955), a windstorm policy case in 
which the notice condition was treated as 
a condition precedent. 

An inconclusive case, because of the word- 
ing of the notice clause, is Roseville Trust 
Company v. National Surety Company, 112 
Atl. 337 (N. J., 1920), in which the defend- 
ant prevailed because of the trust com- 
pany’s failure to give notice. 


New Mexico 


(1) No statute on “notice” pertaining to 
fidelity insurance. 


(2) No cases located relating to notice 
in fidelity policies or bonds. 


New York 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In New York, failure to give notice 
within the time fixed in a fidelity bond 
precludes recovery on it. Public Warehouses 
of Matanzas, Inc. v. Fidelity and Deposit 
Company, 77 F. (2d) 831 (CCA-2, 1935). 


North Carolina 


(1) No statute on “notice” pertaining to 
fidelity insurance. 


(2) In North Carolina, failure to give 
notice within the time fixed in a fidelity 
bond will not preclude recovery, where the 
bond contains no forfeiture clause. Dixie 
Fire Insurance Company v. American Bonding 
Company, 78 S. E. 430 (N. C., 1913); Forest 
City Building & Loan Association v. Davis 
et al., 133 S. E. 530 (N. C., 1926). 

Contra is the case of Wachovia Bank & 
Trust Company v. Independence Indemnity 
Company, 37 F. (2d) 550 (CCA-4, 1930), 
holding failure to give notice within the 30 
days stipulated in the bond barred recovery. 
This case does not cite the Dirie Fire Insur- 
ance Company case and in its holding follows 
the majority rule laid down by the federal 
courts at that time. 
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It seems a reasonable conclusion that the 
Dixie Fire Insurance Company rule will now 
be followed under Erie Railroad Company v. 
Tompkins, 304 U. S. 64, 114 A. L. R. 1487 
(1938). 


North Dakota 


(1) Two sections of the North Dakota 
Revised Code of 1943 relate to notice of 
loss. While the sections do not so state, 
their location in context suggests Section 
26-0607 pertains to fire policies, while Sec- 
tion 26-0609 will relate to all types of insur- 
ance. The sections provide: 


26-0607. Waiver of Defects in Notice of 
Loss. All defects in a notice of loss or in 
preliminary proof thereof which the insured 
might remedy and which the insurer omits 
to specify to him without unnecessary delay 
as grounds of objection are waived. 


“26-0609. Waiver of Delay in Presenting 
Notice or Proof of Loss. Delay in the 
presentation to an insurer of notice or proof 
of loss is waived if such delay is caused 
by any act of the insurer, or if he omits 
to make objections promptly and specifi- 
cally upon that ground.” 

(2) In North Dakota, the conditions 
governing notice will be upheld unless 
waived under the statutory provisions set 
out above. Cf. Purcell v. St. Paul Fire and 
Marine Insurance Company, 64 N. W. 943 
(N. D., 1895). 


Ohio 
(1) No statutes relating to “notice” in 
fidelity insurance. 


(2) In Ohio, failure to give notice within 
the time provided in a fidelity bond pre- 
cludes recovery, such notice condition con- 
stituting a condition precedent. Kornhauser 
v. National Surety, 150 N. E. 921 (Ohio, 
1925); followed in Hartford Accident & In- 
demnity Company v. Kenny, 184 N. E. 695 
(Ohio App., 1932); and again in Krasny v. 
Metropolitan Life Insurance Company, 54 
N. E. (2d) 952, 955 (Ohio, 1944), where 
the court stated: “the provision requiring 
written notice of claim within twenty days 
is a valid and binding requirement and is 
of the essence of the contract.” 


Oklahoma 


(1) No statute on “notice” pertaining to 
fidelity insurance. 

(2) In Oklahoma, failure to give notice 
within the time specified in a fidelity bond 


IL J— March, 1956 





precludes recovery on the bond. Fidelity 
& Deposit Company of Maryland v. United 
States Fidelity & Guaranty Company, 64 Pac. 
(2d) 673 (Okla., 1935). The policy in this 
case required a notice within ten days after 
discovery and notice was not given until 
several months after discovery, and it was 
held that timely notice was a condition 
precedent to recovery. This case also dif- 
ferentiates the notice required by a surety 
contract from the notice meant in an Okla- 
homa constitutional provision making null 
and void any contract provision making 
notice a condition precedent to establishing 
liability. The notice meant in the consti- 
tution is notice of a breach of contract, not 
notice necessary to establish liability. 


Oregon 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 

(2) In Oregon, failure to give notice as 
required by a fidelity policy precludes 
recovery. Hoffman v. Employers’ Liability 
Assurance Corporation, Ltd., 29 Pac. (2d) 
57 (Ore., 1934). This case held that a 
clause requiring immediate notice of in- 
juries under a policy of indemnity insur- 
ance covering a construction contractor was 
a condition precedent to recovery, immedi- 
ate notice being interpreted as a notice 
within a reasonable time, under the circum- 
stances of the case. 


Pennsylvania 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 


(2) In Pennsylvania, failure to give no- 
tice as required by the policy precludes 
recovery. Gentile v. American State Bank & 
Trust Company et al., 172 Atl. 303 (Penn., 
1934). In this case the fidelity bond pro- 
vided for notice within ten days. The loss 
was held to have been discovered by the 
bank when oral demand for repayment was 
made and failure of bank to give notice 
within the ten-day period after discovery 
precluded recovery from surety. 


Rhode Island 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 


(2) No cases located pertaining to notice 
in fidelity policies or bonds. 


South Carolina 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 


Notice 


(2) In South Carolina, failure to give 
notice as provided by the policy will pre- 
clude recovery on it. Planters’ Savings Bank 
of Greer v, American Surety Company of New 
York, 181 S. E In this 
case the policy called for notice within ten 
days of discovery of a loss under a Bankers’ 
Blanket Bond. The insured did not give 
notice of a cash shortage reported by bank 
examiners until 11 months after the short- 
age was discovered. The court held that 
the ten-day notice provision was reasonable 
and a condition precedent to recovery. 


In Purifoy v. Loayl et al., 151 S. E. 579 
(S. C., 1930), it was held that as respects 
requirement of notice within ten days after 
discovery of loss, the general rule that 
knowledge or information communicated 
to an agent or officer of a corporation is 
notice to it, is not applicable to fidelity 
bonds. 


South Dakota 


(1) South Dakota Code of 1939, Chapter 
31.07, and Establishment Thereof, 
Section 31.0705, reads as follows: 


Loss 


“Defects; notice or proof; waived how. 
All defects in a notice of loss, or in pre- 
liminary proof thereof, which the insured 
might remedy and which the insurer omits 
to specify to him, without unnecessary delay, 
as grounds of objection, are waived.” 


Section 31.0706 reads as follows: 


“Notice of proof; delay waived. Delay in 
the presentation to an insurer of notice or 
proof of loss is waived if caused by any 
act of his, or if he omits to make objection 
promptly and specifically upon that ground.” 


(2) No cases located on notice relating 
to fidelity insurance. The above sections 
as applied to defects in proofs of loss are 
enforced by the court in Reeves v. National 
Fire Insurance Company of Hartford, Con- 
necticut (Farmers’ State Bank of Bruce, Inter- 
vener), 170 N. W. 575 (S. D., 1919). In this 
case the insurer admitted liability but dis- 
puted the amount. However, no objection 
to defects in the proof of loss was made 
by the insurer until suit was filed. The 
court held that the requirement concerning 
proof of loss was waived under the statutes. 
The statute is also enforced in the follow- 
ing two cases: Lummel v. National Fire 
Insurance Company of Hartford, Connecticut, 
210 N. W. 741 (S. D., 1926), and Sawyer v. 
National Fire Insurance Company, 220 N. W. 
505 (S. D., 1928). 
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Tennessee 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 


(2) In Tennessee, failure to give notice 
in accordance with the terms of the policy 
precludes recovery on it. Nashville and 
American Trust Company v. Aetna Casualty 
and Surety Company, cert. den., 110 S. W. 
(2d) 1041 (Tenn. Ct. of App., 1937). Also 
King’s, Inc. v. Maryland Casualty Company, 
et al., 88 S. W. (2d) 456 (Tenn., 1935). In 
both of these cases failure to give notice 
within time specified in policy was held to 
relieve insurer of liability. 

A federal case decided before the Erie 
Railroad v. Tompkins decision held that a 
provision for notice is a condition prece- 
dent to recovery and specifically pointed 
out in the decision that, although the court 
was not obligated to follow Tennessee case 
law, the court believed that the Tennessee 
law would make provision for notice a 
condition precedent: National City Bank v. 
National Security Company, 58 F. (2d) 7 
(CCA-6, 1932). 

The Tennessee case cited in the National 
City Bank case, above, was Phoenix Cotton 
Oil Company v. Royal Indemnity Company, 
205 S. W. 128 (Tenn, 1918), in which it 
was held that notwithstanding that there 
was no forfeiture provision in the policy 
and that the insurer was not injured by the 
delay, the notice provision of an indemnity 
policy was a condition precedent and failure 
to comply on the part of the insured pre- 
cluded recovery. 

However, an automobile theft insurance 
case, Nash Motor Sales Company v. National 
Liberty Insurance Company of America, 10 
Tenn. App. 4 (1928), cert. den. 1928, held 
that where policy provided for giving notice 
within 60 days but did not provide that 
failure to give notice would work a for- 
feiture, notice might be given at any time 
before suit was filed. 


Texas 


(1) Article 5546. Notice of claim for 
damages (Vernon’s Annotated Revised Civil 
Statutes). 


“No stipulation in a contract requiring 
notice to be given of a claim for damages 
as a condition precedent to the right to 
sue thereon shall ever be valid unless such 
stipulation is reasonable. Any such stipu- 
lation fixing the time within which such 
notice shall be given at a less period than 
ninety days shall be void, and when any 
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such notice is required, the same may be 
given to the nearest or to any other con- 
venient local agent of the company requir- 
ing the same. No stipulation in any contract 
between .... In any suit brought under 
this and the preceding article it shall be 
presumed that notice has been given unless 
the want of notice is especially pleaded un- 
der oath.” 


(2) The Texas law is that failure to give 
notice precludes recovery if the notice called 
for in the fidelity policy is not in conflict 
with the above statute. Article 5546 applies 
to fidelity bonds as well as to other types 
of contracts. Early cases held that this 
statute was not applicable in the case of 
fidelity insurance, Walsh et al. v. Methodist 
Episcopal Church, South, of Paducah, et al., 
173 S. W. 241 (Tex. Ct. of Civ. App., 1915), 
but the decision in the Walsh case was over- 
ruled in Citizen’s Guaranty State Bank of 
Hutchins v. National Surety Company, 258 
S. W. 468 (Commission of Appeals of 
Texas, Section B, 1924), where the court 
said the statute applied to all types of claims 
including those under fidelity bonds. The 
lower court in the Cittsen’s Guaranty case 
had held otherwise. See also Western Indem- 
nity Company v. Free and Accepted Masons 
of Texas, et al., 268 S. W. 728 (Commission 
of Appeals of Texas, Section B, 1925), and 
Hartford Accident and Indemnity Company 
v. Neiman Marcus Company, 285 S. W. 603 
(Commission of Appeals of Texas). 


In Aetna Casualty and Surety Company v. 
Austin, State Banking Commissioner, 300 
S. W. 638 (Commission of Appeals of Texas, 
Section A., 1927), and 285 S. W. 951 (Tex. 
Ct. of Civ. App., 1926), it was held that the 
notice statute applied to a fidelity bond but 
that where the bond so provided the pro- 
visions concerning notice were amended 
to conform with the statute and as so 
amended, were enforceable. 


Utah 
(1) Utah 


connection with “notice” as follows: 
Code Annotated 1953. 

“31-19-34. Waiver of policy provisions 
or defenses—What does not constitute.— 
None of the following acts by or on behalf 
of an insurer shall be deemed to constitute 
a waiver of any provision of a policy or 
of any defense of the insurer thereunder: 

“(1) Acknowledgment of the receipt of 
notice of loss or claim under the policy. 

“(2) Furnishing forms for reporting a 
loss or claim Sy 


has a nonwaiver statute in 
Utah 
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(2) There are no cases relating to notice 
under a fidelity bond. However, in Stewart 
v. Commerce Insurance Company of Glens 
Falls, New York, 198 Pac. (2d) 467 (Utah, 
1948), it was held that the requirements of an 
automobile collision insurance policy that notice 
of the accident and proofs of loss be given to 
insurer within a certain time are conditions 
precedent to the right to sue, but that fail- 
ure to comply with such requirement within 
time stipulated does not avoid policy or 
work a forfeiture in the absence of a provi- 
sion in the policy to that effect, but merely 
postpones date of payment, provided notice 
is given and proofs of loss furnished within 
such time as will enable insured to bring 
his suit within time limited by policy. 


Vermont 


(1) There is no statute on “notice” 
taining to fidelity insurance, 


per- 


(2) In Vermont, failure to give notice as 
required by the fidelity policy will preclude 
recovery on it. Brown v, Maryland Casualty 
Company, 11 Atl. (2d) 222 (Vt., 1940). In 
this case a surety was relieved of its obligation 
on a bond covering an employee who was 
found guilty of embezzlement. The insured 
failed to give notice within ten days after dis- 
covery of the loss as required by the policy. 


Virginia 
(1) There is no statute on “notice” 
taining to fidelity insurance. 


per- 


(2) No case located on the question of 
notice as related to fidelity insurance. 


Washington 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 

(2) No cases were located ruling directly 
on the question of notice as it relates to 
fidelity insurance, but in Hausen, Supervisor 
of Banking, v. American Bonding Company 
of Baltimore, (Wash., 1925), the court ruled 
that the notice given was sufficient to comply 
with the policy requirement that notice be given 
to the insurer within ten days after discovery, 
and it appears that, if this notice requirement 
had not been complied with, the insured could 
not have recovered. See also Ritzville 
Warehouse Company v. Dorgan, et al., 221 
Pac. 986 (Wash., 1924), in which it was held 
that, in an action on a fidelity bond insuring 
against dishonest employees’ acts, failure to 
send a written claim of loss within three 
months after discovery as required by the 
policy as a condition precedent to payment, 


Notice 


was fatal to recovery, in the absence of 


excusable delay or waiver. 


West Virginia 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 

(2) In West Virginia, failure to give 
notice as required by a fidelity bond pre- 
cludes recovery on it. Greenbrier Laundry 
Company v. Fidelity and Casualty Company 
of New York, 178 S. E. 631 (W. Va., 1935). 
The bond in this case covered a laundry 
driver salesman who failed to turn in re- 
ceipts from customers each week for 12 
consecutive weeks. The bond required no- 
tice within five days after discovery of the 
loss. The court held that failure to give 
notice under the terms of the bond was fatal 
to recovery by the insured. 


Wisconsin 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. Section 204.29 
of the Wisconsin statutes provides that no 
accident or casualty insurance company 
shall limit the time for service of notice of 
injury to less than 20 days not being applicable. 

(2) No cases were located ruling directly 
that failure to comply with the notice pro- 
visions of a fidelity bond precludes recovery 
on it. In a case decided in the federal 
courts, Duel v. National Surety Corporation, 
(DC Wis., 1945), the court ruled that the 
notice given of dishonest acts of insurance 
agent, within 15 days of the time the Insur- 
ance Commissioner took charge of the 
company, was timely and allowed recovery 
under the bond which required notice 
within 15 days of discovery of the loss. It 
would appear that if notice had not been 
given within 15 days, the insured could not 
have recovered. See also Bank of Kaukauna 
v. Maryland Casualty Company, 291 N. W. 
319 (Wis., 1940). 


Wyoming 


(1) There is no statute on “notice” per- 
taining to fidelity insurance. 

(2) No cases were located on the question 
of notice as related to fidelity insurance. 
However, in Phelan v. New Amsterdam 
Casualty Company, 5 F. Supp. 810 (DC Wyo., 
1934), the court held that under an auto- 
mobile liability policy requiring immediate 
notice of accident, the giving of such notice 
is a condition precedent to insurers’ liability 
and that breach of this condition is sufficient 
to avoid liability, notwithstanding the absence 
of a forfeiture clause. 
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The authors present a general discussion, with many 
examples taken from Florida law, on the subject of 


Demonstrative Evidence and Audio-Visual 


The authors are members of the St. | 
Petersburg, Florida bar. Their article 

is reprinted, with permission, from the 
Summer, 1955 issue of the University of 
Florida Law Review. 


HE RESULTS of any litigated question 

in the vast majority of cases turn on 
questions of fact. This is true regardless 
of the nature of the question. Equity, law, 
and criminal matters all have as a hard 
core factual circumstances, the determina- 
tion of which by the court or the jury 
results in the legal answer to the litigated 
question. Hence it is important to counsel, 
to litigants and to the court that the factual 
framework giving rise to the litigation be 
presented at the trial as concisely, com- 
pletely, clearly and persuasively as possible. 


Viewed from the standpoint of presenta- 
tion, the advocate is, within the legal frame- 
work established by rules of evidence and 
procedure, basically a salesman selling to 
the court, whether judge and jury or judge 
alone, the factual circumstances giving rise 
to the cause of action, the relief or damages 
his client claims, or the defenses of his 
client. Modern sales techniques, within the 
limits imposed by law, are therefore just as 
effective in the trial of a lawsuit as in the 
sale of a vacuum cleaner or an automobile; 
and the practicing attorney, in preparation 
for trial, or the sale of his client’s position 
in the litigation, must make a thorough 
market or sales analysis of the litigated 
problem, which is the merchandise he is 
trying to sell to the court or jury. 

The successful trial attorney must follow 
two steps: 

(1) He must know his merchandise thor- 
oughly; he must know every factual detail 


1 Wigmore on Evidence, Vol. 1, Sec. 1 (3d Ed., 
1940). 
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involved; and he must also know the legal 
theory that establishes his case and the 
theory that may defeat his case. He must 
then integrate the facts to the legal theory 
and outline the factual picture accordingly, 
co-ordinating fact with legal precedent to 
establish the preliminary trial outline. 


(2) Upon completing his preliminary trial 
outline he must review his factual presenta- 
tion, translate it into people, exhibits and 
documents in the form of admissible evi- 
dence, and plan the sales presentation at 
the trial. 


This approach requires a clear under- 
standing of the meaning of evidence in a 
technical sense. Wigmore defines evidence 
as “Any knowable fact or group of facts, not 
a legal or a logical principle, considered with 
a view to its being offered before a legal tri- 
bunal for the purpose of producing a persua- 
sion, positive or negative, on the part of the 
tribunal, as to the truth of a proposition, not 
of law or of logic, on which the determination 
of the tribunal is to be asked,” * 


Two methods of presentation used in 
producing persuasion are (1) presentation 
of the article itself and (2) presentation of 
some fact by inference from which it is 
hoped persuasion can be produced, such as 
a statement of a witness as to his knowl- 
edge of the article or any other fact that 
is pertinent. The first mode has been vari- 
ously termed “autoptic proference,” “real 
evidence” or “demonstrative evidence.” This 
is a‘method of producing persuasion in such 
a manner that relevancy is apparent. Ex- 
amples are: producing a blood-stained knife 
used in inflicting a wound, exhibiting an 
injury, the viewing of a piece of property 
by the jury, the witnessing of a play to 
prove infringement of copyright, and pro- 
ducing a document to prove its existence. 
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Aids at Trial 


By HERMAN W. GOLDNER 
and EDWARD F. MROVKA 


Bringing a document into court is a method 
of enabling the jury to note its existence; 
it is not the giving of evidence in the sense 
that the judge and jury are expected to 
perform a process of inference. 


Except for demonstrative evidence, all 
evidence must involve an inference from 
some fact to the proposition to be proved. 
In a special class of facts are the assertions 
of human beings. This is termed “testi- 
monial evidence” or “direct evidence.”’ 
Therefore, evidence in its nature is direct, 
presumptive or circumstantial.’ 


DEMONSTRATIVE EVIDENCE 


Proof addressed directly to the senses is 
generally characterized as real or demon- 
strative evidence. Evidence of this nature 
includes objects exhibited to the court and 
jury, such as instruments, maps and photo- 
graphs, physical or mental examination of 
a party to a suit, and view of premises by 
the jury. 

Demonstrative evidence must fall into 
two distinct classes, the first involving the 
introduction of the article itself as to which 
persuasion is desired, and the second involv- 
ing the introduction of exhibits creating an 
inference from some fact to the proposi- 
tion to be proved. 


In the first case the object itself is pro- 
duced for inspection; it calls for no infer- 
ence, and no logical deduction is required 
to ascertain the truth of the proposition. 
Therefore, in instances in which “the eternal 
quality or condition of a material object 
is in issue or is relevant to the issue, the 
inspection of the thing ttself, produced before 
the tribunal, is always proper, provided there 
is no specific reason of policy or privi- 
lege . . . to the contrary.” * 


2 Work cited at footnote 1, at Secs. 24, 25. 
% Bouvier, Law Dictionary (3d Ed.), p. 1092. 
* Wigmore on Evidence, Vol. 4, Sec. 1151. 


Demonstrative Evidence 


In the second instance, a document, pic- 
ture or diagram must have a testimonial 
human being behind it before it can have 
any value in court. Of course, in a prosecu- 
tion for the theft of a map, the map is the 
thing; its.correctness is not in issue and its 
introduction is admissible. Also, in a prose- 
cution for the sale or exhibition of indecent 
photographs, introduction of the photo- 
graphs is permissible. But, whenever a 
map or photograph is offered as proving a 
thing to be as therein represented, then it 
is offered as testimony and it must be sub- 
stantiated by a witness competent to speak 
as to the facts represented. The question 
of who prepared the exhibit is immaterial, 
provided it is presented by a competent 
witness as a representation of his knowledge. 
Therefore, demonstrative evidence is evi- 
dential “simply as a nonverbal mode of 
expressing a witness’ testimony.”* The 
article itself is always relevant and always 
has probative value.° 


When the article sought to be introduced 
is not the thing in issue but is being offered 
for the purpose of raising an inference, the 
following questions must be considered: 


(1) Is it relevant? 
(2) Is it instructive? 
(3} Does it tend to confuse? 


(4) Is it unduly prejudicial to any of the 
parties? 


(5) Is it self-serving to the party who 
seeks its admission? 


These questions must be resolved by the 
trial court. When the judge has passed 
upon the admissibility of the demonstra- 
tive evidence, the Florida Supreme Court 
will reverse the lower court’s ruling only 
when there is a clear and absolute indica- 
tion of abuse of discretion. 


Bodily Demonstration 


Generally the demonstration of injuries 
in the jury’s presence by a physical act as 
distinguished from passive exhibition has 
been held permissible, at least under proper 
circumstances; the matter of permitting a 
particular demonstration is within the trial 
court’s discretion.‘ In a passenger’s action 
against a bus company, exhibition of the 
plaintiff's injured leg to show the extent to 
which she could bend her leg, in the course 
of which attempt she cried out in pain, 

5 Wigmore on Evidence, Vol. 3, Sec. 790. 


® Work cited at footnote 4. 
™See Annot., 103 A. L. R. 1355 (1936). 





was held not error.* Also, in a prosecution 
for assault with intent to commit murder, 
the court permitted the victim to exhibit, 
as physical evidence of the character of 
the assault, scars identified as resulting 
solely from wounds inflicted by the accused.’ 

In both civil and criminal actions the 
Florida Supreme Court will generally sanc- 
tion bodily demonstration before the trier 
of fact if the demonstration is pertinent and 
instructive and not immoral or degrading, 
regardless of how emotionally exciting the 
demonstration may prove; if it is relevant 
an objection to its admission will be over- 
ruled. 


Exhibition of Child 


In filiation proceedings the question of 
the propriety of exhibiting a child to the 
jury as evidence of its alleged paternity 
is one of irreconcilable conflict among the 
various states. Examination reveals that 
the English practice was to admit this evi- 
dence without question and that the early 
practice in the United States was probably 
the same; but, because of abuse and through 
a misunderstanding of the precedents in its 
favor, some courts exclude this type of 
evidence.” 

Florida follows the rule suggested by 
Wigmore: “The sound rule is to admit the 
fact of similarity of specific traits, however 
presented, provided the child is in the opin- 
ion of the trial Court old enough to possess 
settled features or other corporal indications.” 
In Flores v. State™ the Florida court cited 
this rule with approval. The rule as to 
admissibility is the same for both civil 
actions and criminal prosecutions, 


Weapons, Clothing and Wounds 

The 
weapons or tools of a crime and the cloth- 
ing or the mutilated members of the body 
of the victim of a crime is often objected 
to on the ground of undue prejudice. Pro- 


introduction into evidence of the 


8 Florida Motor Lines v. Bradley, 121 Fla. 591, 
164 So. 360 (1936). 

® Huggins v. State, 129 Fla. 329, 176 So. 154 
(1937). 

” Work cited at footnote 1, at Sec. 166. 

1 Work cited at footnote 1, at Sec. 166. 

“272 Fla. 302, 73 So. 234 (1916). Since this 
case, however, involved a three-month-old child, 
the court held that the rule did not apply: ‘It 
seems to us that to permit an issue of such 
grave consequences to be determined against a 
defendant in a bastardy proceeding upon the 
imaginary, fancied, or notional general resem- 
blance between a child of a week old, or even 
a few months old, and the defendant in such 
proceedings would be to place the defendant at 
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fessor Wigmore sets out these objections as 
follows: 


“First, there is a natural tendency to infer 
from the mere production of any material 
object, and without further evidence, the 
truth of all that is predicated of it. Sec- 
ondly, the sight of deadly weapons or of 
cruel injuries tends to overwhelm reason 
and associate the accused with the atrocity 
without sufficient evidence.” ™ 


The first objection is partly overcome by 
the practice of the courts in requiring ob- 
jects to be properly authenticated either 
before or after the objects are produced. 
The second objection, although it cannot 
be entirely overcome even by express direc- 
tion of the court, is frivolous in the majority 
of cases and is generally overruled. In 
scattered cases prejudice occurs, but this 
alone should not prevent the demonstration 
of the methods and results of crime.” 


In a prosecution for murder, when the 
state undertakes to show the number and 
the location of wounds upon the body of 
the deceased, it is permissible to introduce 
in evidence the clothing worn at the time 
the wounds were inflicted, even though the 
clothes had since been cleaned.” A de- 
ceased’s clothes through which shots were 
fired are properly admitted; but, if their 
introduction is objected to, they should not 
be so exhibited as unduly to prejudice or 
excite the jury.“ If the clothing is ad- 
mitted without a preliminary showing that 
it has been kept in proper custody or that 
the display is necessary for testimonial or 
corroborative purposes, it is not reversible 
error if no question is raised as to proper 
custody.” 


When defendant claims, in a homicide 
prosecution, that death resulted from a 
heart attack, deceased’s blood-stained cloth- 
ing is admissible for corroborative pur- 
poses.” The admission in evidence of a 
shoe found near the scene of a crime and 
admitted by the defendant to be his is, at 
most, harmless error.” 


a disadvantage which he could not possibly 
overcome.”’ 4 

1% Work cited at footnote 4, at Sec. 1157. 

1% Work cited at footnote 4, at Sec. 1157. 

% Cruce v. State, 87 Fla. 406, 100 So. 264 
(1924). 

% Deeb v. State, 131 Fla. 362, 179 So. 894 
(1938). 

1% See case cited at footnote 16. 

18 North v. State, 65 So. (2d) 77 (Fla., 1952). 

1” Flowers v. State, 152 Fla. 649, 12 So. (2d) 
772 (1943). Florida Statutes Sec. 54.23 (1953) 
provides that no judgment shall be set aside 
or reversed or new trial granted for harmless 
error not resulting in a miscarriage of justice. 
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In a trial for murder by shooting, the 
automobile in which deceased and defend- 
ant were riding, when sufficiently identified, 
is admissible in evidence when a bullet in 
its top and bloodstains on its cushions tend 
to indicate the course of the bullet and the 
positions of the parties.” The admission 
in evidence of a bonnet found at the scene 
shortly after a homicide was held not error, 
since there was evidence tending to identify 
it as the property of the deceased.“ When 
a witness testified that the deceased was 
shot by a man wearing a raincoat and it 
was shown that the codefendant, who fired 
the shot, wore a raincoat, the coat was ad- 
mitted in evidence.” 


In a prosecution for murder and robbery, 
admission in evidence of pistols used by a 
codefendant in attempted robbery is not 
error.” In a prosecution for grand larceny, 
based on theft of jewelry worth approxi- 
mately $45,000, admission in evidence of 
more than $6,000 in currency found in de- 
fendant’s home was held not reversible 
error.” 


To summarize, the introduction of weapons, 
tools, clothing or a demolished vehicle as 
evidence will generally be allowed, provided 
their inspection by the trier of fact is rele- 
vant and material, and provided further that 
introduction of lethal weapons or emotional 
demonstrations is not obviously made for 
the sole purpose of arousing prejudice or 
compassion. 


The admissibility of this class of evidence 
is entirely within the discretion of the trial 
court, and appellate courts will not disturb 
its ruling unless the privilege has clearly 
been abused. The trial judge in a criminal 
prosecution should be exceptionally alert, 
however, and in his supervision of the pro- 
ceedings do his utmost to restrict the evi- 
dence to the relevant and material and 
reduce to a minimum any demonstrations 
tending to excite emotional prejudice. 


There is no distinction as to admissibility 
between civil and criminal prosecutions. 


Photographs 


“A photograph, like a map or diagram, 
is a witness’ pictured expression of the data 
observed by him and therein communicated 
to the tribunal more accurately than by 


* Larmon v. State, 81 Fla. 553, 88 So. 471 
(1921). 

1 Landrum v. State, 79 Fla. 189, 84 So. 535 
(1920). 

2 Milligan v. State, 109 Fla. 219, 147 So. 
(1933). 


Demonstrative Evidence 


words.”* Its use for this purpose is 
sanctioned beyond question. Certain factors 
that affect admissibility should be consid- 
ered, however. There may be objections 
that the testimony itself is not relevant; 
that reproduction of a corporal injury may 
unduly excite sympathy for one party and 
unfair prejudice against the other; or that 
a photograph may be made to misrepresent 
the object. 

While the third objection is made in 
good faith, it is without merit. Certainly 
photographs can give false impressions, 
just as any witness may testify falsely. This, 
however, is not a valid objection to the use 
of photographs as evidence; if the witness 
is competent the photograph is also competent. 


It is the duty of the trial court to see that 
a witness giving testimony by the use of 
photographs is qualified by observation. 
This does not mean that the photograph 
must be made by the witness; he only states 
that it represents his observations. This is 
the essential element; without it the witness 
could not use the photograph. Also, the 
photograph may be used to depict the 
observations of others if it is a correct 
representation.” 


The Massachusetts 
effect that the trial court may in its discre- 
tion reject a photograph if it adds nothing— 
if it is merely a pictorial description added 
to a verbal one. This rule can only be justi- 
fied as an application of the general prin- 
ciple permitting the rejection of cumulative 
The judge may call the jury’s 


doctrine is to the 


testimony. 
attention to the deceptive possibilities of 
photographs and may remind the jury of 
the possibility of perjury by witnesses, but 
there the line is drawn.” 

Florida court 


In Adams v. State, the 


stated: 


“A map, plan, or picture, whether made 
by the hand of man or by photography, if 
verified as a true representation of the sub- 
ject about which testimony is offered, is 
admissible in evidence to assist the jury in 
understanding the case. They are fre- 
quently formally admitted in evidence, and, 
in so far as they are shown to be correct, 
are proper for the consideration of the 
jury, not as independent testimony, but in 
connection with other evidence, to enable 





3 See case cited at footnote 22. 

*% Astrachan v. State, 158 Fla. 457, 28 So. (2d) 
874 (1947). 

** Work cited at footnote 5, at Sec. 792. 

* Work cited at footnote 5, at Secs. 792-794. 

* Work cited at footnote 5, at Sec. 792. 
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the jury to understand 


evidence.” * 


and apply such 


Photographs are not good evidence to 
prove distance, size or perspective. The 
court, in Ortiz v. State,” properly excluded a 
photograph that misrepresented the distance 
of a tree from the veranda of the house where 
the homicide occurred. The photograph 
was introduced to show a perspective view 
of the front of the hotel. The angle of the 
shot was such as to indicate that the tree 
was closer to the hotel than in fact it was. 
Testimony of the photographer indicated 
this photographic error. Also, a diagram 
indicating distance measurements was in 
evidence. Therefore, exclusion of the photo- 
graph was not error; if it had been admitted 
it would have served as an agency of con- 
fusion, rather than of assistance, to the jury. 


Trifling changes in physical conditions 
do not render photographs inadmissible. In 
Dedge v. State™ the court stated that physi- 
cal changes in the street where the murder 
took place, between the time of the com- 
mission of the crime and the time when the 
scene was photographed, were trifling; since 
the jury visited the premises, the value of 
the photographs as evidence was negligible. 


The admission of a photograph showing 
white spots to indicate the places where 
wounded persons fell is not erroneous if 
the photograph does not constitute an in- 
terpretation of the actual occurrence.” A 
photograph of deceased’s body lying on the 
ground, taken a few hours after the homi- 
cide, was held admissible in Lindberg v. 
State." The court admitted that the photo- 
graph might be prejudicial to the defendant, 
but stated that this was analogous to any 
other form of evidence. When photographs 
are otherwise properly admitted they do not 
become inadmissible simply because they 
tend to prejudice the jury, since competent 
and material evidence should not be ex- 


328 Fla. 511, 538, 10 So. 106, 113 (1891); 
accord, Sanford v. State, 90 Fla. 337, 106 So. 
406 (1925); Young v. State, 8 Fla. 348, 96 So. 
381 (1923). 

2° 30 Fla. 256, 11 So. 611 (1892). 

68 Fla. 240, 67 So. 43 (1914). The defense 
did not demand exclusion of the photograph 
but did demand that the white spots be stricken. 
The photograph proved nothing of value or of 
detriment to either party. 

*% Hall v. State, 78 Fla. 420, 83 So. 513 (1919). 

32134 Fla. 786, 184 So. 662 (1938). 

33 Mardoff v, State, 143 Fla. 64, 196 So. 625 
(1940). The defendant was accused of murder- 
ing his wife by stabbing. Five photographs of 
the interior of the room where the crime was 
committed were admitted into evidence. Objec- 
tion on the grounds (1) that there was no 
identification of the body and (2) that the 
picture tended to inflame the minds of the jury 
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cluded because it may have a tendency to 
be influential beyond the strict limits for 
which it is admissible.” 


In Henderson v. State,“ it was held not 
error to permit introduction of photographs 
of the victim and of the scene of the crime 
to be used as evidence by the prosecution, 
since a material issue was whether the de- 
ceased was shot from the rear-or the front, 
and the photograph clarified the point. 


When identification of the defendant is 
made an issue, photographs properly identi- 
fied and introduced are admissible if their 
use does not violate some fundamental rule 
of evidence; if their correctness is attacked, 
the court must pass upon their admissibility.” 


Photographs relied on as evidence must 
fairly represent and reproduce objects. Thus 
in a wrongful death action ™ the court prop- 
erly excluded a photograph offered by the 
defendant which failed to show the size and 
proportions of a locomotive as compared 
with the one that killed the deceased and 
also failed to show that the camera was so 
located as to reproduce fairly the objects 
photographed. 


Photographs should be received in evi- 
dence with great caution; those showing 
nothing more than a gory scene and not 
necessary to prove any material fact should 
not be admitted.” Exhibiting gruesome pic- 
tures to the jury is not error, however, 
if there is evidence that the picture reflects 
plaintiff's true condition and if the defend- 
ants have ample opportunity to cross-examine 
the photographer and to explain or refute 
the genuiness of the pictures.” 


Generally speaking, photographs are in- 
admissible only when they do not illustrate 
or make clear some issue in the case. If 
a photograph is relevant to prove any ma- 
terial fact in issue, an objection to its admis- 
sibility based on the ground that it is preju- 


against the defendant! was held invalid. Accord, 
Savage v. State, 38 So. (2d) 47 (Fla., 1948). 

* 70 So. (2d) 358 (Fia., 1954). 

% Marvin v. State, 100 Fla. 16, 129 So, 112 
(1930). 

% Atlantic Coastline Railroad Company v. 
Mish, 99 Fla. 1246, 128 So. 839 (1930). 

%* Thomas v, State, 59 So. (2d) 517 (Fia., 
1952). The court stated that in view of the 
decision in Mardoff v. State, cited at footnote 
33, it was not reversible error to admit the 
photographs in evidence, but that they were 
not necessary to prove any material fact and 
that there is a limit to photographs of this 
nature. The conviction was reversed and a new 
trial granted, but there were other valid 
grounds for reversal. 

38 Breeding’s Dania Drug Company v. Runyon, 
147 Fla. 123, 2 So. (2d) 376 (1941). 
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dicial and tends to inflame the minds of 
the jury is invalid. The discretion of the 
trial judge governs the admissibility of this 
type of evidence, and the appellate courts 
will disturb this discretion only when it is 
abused. There is no distinction between 
civil and criminal actions. 


Motion Pictures 


The Florida rule as to the admissibility 
of motion picture film into evidence is laid 
down in Gulf Life Insurance Company v. 
Stossell:; ® If properly authenticated and shown 
to be a faithful reproduction of the subject, 
sound, or movement reproduced it should 
be admitted under the same rules as photo- 
graphs.” This is the only case that has 
reached the Florida Supreme Court so far. 
In other jurisdictions, however, motion pic- 
tures have been introduced into evidence 
and exhibited to juries under substantially 
the same rule.“ 


Motion pictures were exhibited before 
the trier of fact in England in 1915 to prove 
copyright infringement of a novel by a film 
company.” In California, sound motion pic- 
tures of confessions “ and of the re-enactment 
by defendants of a robbery and murder“ 
have been held admissible. In a perjury 
prosecution the exhibition of motion picture 
film without sound has been held admissible 
to show defendant's demeanor when tes- 
tifying before a Senate investigating sub- 
committee.” 


In a suit under the Federal Employer’s 
Liability Act to recover for injuries sus- 
tained by plaintiff while operating a machine 
in defendant’s shop, the admission of techni- 
color motion pictures taken at the scene of 
the accident some nine months later was 


9131 Fla. 127, 179 So. 163 (1938), mod. 131 
Fla. 268, 175 So. 804. 

#See Annot., 9 A. L. R. (2d) 899 (1949) 
(authentication or verification of photographs, 
including motion pictures). 

“1As to use of moving pictures as evidence, 
see Annot., 83 A. L. R, 1315 (1932), 129 A. L. R. 
351 (1939); work cited at footnote 5, at Sec. 
798(a). 

“Glyn v. Western Feature Film Company, 
114 L. T. R. 354 (1915). 

#@ For example, People v. Hayes, 21 Cal. App. 
(2d) 320, 71 Pac. (2d) 321 (1937). As to whether 
defendant's voluntary confession should be re- 
produced to the jury through the medium of a 
sound motion picture, the court stated that this 
stands on the same basis as the presentation 
in court of a confession through any orthodox 
mechanical medium. The objection is frequently 
heard in criminal trials that defendant's con- 
fession has not been freely and voluntarily 
made. When a confession is made by means 
of a movietone, the trial court is able to deter- 


Demonstrative Evidence 


held not abuse of the trial court’s discre- 
tion.“ In an action to recover disability 
benefits under a life insurance policy, motion 
picture films showing pictures of the in- 
sured engaged in various activities were 
admitted.“ In an action for injuries sus- 
tained in an automobile accident, moving 
pictures showing the plaintiff engaged in 
strenuous activities were admitted to refute 
his claim of serious and permanent injuries.“ 


When counsel agreed that it would be 
dangerous to bring the injured plaintiff to 
the courtroom, admission of a motion picture 
taken in her home showing rapid pulsation 
of her throat was held not error in absence 
of claim that the film was not an accurate 
portrayal of her condition or that proper 
foundation had not been laid for its intro- 
duction.” 


In an action on a disability policy by an 
insured allegedly suffering from hardening 
of the arteries and high blood pressure to 
the extent that to work would endanger 
his life, a motion picture of insured at work 
on a highway was held admissible. It was 
shown that the picture was taken by a 
competent motion picture photographer with 
a camera of standard make in good condi- 
tion; that the scene photographed, including 
the speed at which the insured was working, 
was accurately reproduced; and that the 
film was in the same condition as when 
the picture was made.” 


In a prosecution for driving while intoxi- 
cated, moving pictures, properly identified, 
of defendant being booked at jail were ad- 
mitted over the objection that because de- 
fendant did not give his consent to the 
taking of the pictures he was compelled to 
give testimony against himself in violation 
of his constitutional rights.” 


mine more accurately the truth or falsity of 
such claims. Accord, Commonwealth v. Roller, 
100 Pa. Super. 125 (1930). 

“ People v. Dabb, 32 Cal. (2d) 491, 197 Pac. 
(2d) 1 (1948). 

*U. 8. v. Moran, 194 F. (2d) 623 (CA-2, 1952). 

© Richardson v. Missouri-Kansas-Texas Rail- 
road Company, 205 S. W. (2d) 819 (Tex. Civ. 
App., 1947). The court remarked that, when a 
photograph or motion picture is a proper repre- 
sentation of an important fact in issue and is 
sufficiently verified, its admission rests in the 
discretion of the trial judge. 

“ Kortz v. Guardian Life Insurance Company, 
144 F. (2d) 676 (CCA-10, 1944). 

* McGoorty v. Benhart, 305 Ill. App. 458, 27 
N. E. (2d) 289 (1940). 

* Rogers v. Detroit, 289 Mich. 86, 286 N. W. 
167 (1939). 

% Metropolitan Life Insurance Company v. 
Wright, 190 Miss. 53, 199 So. 289 (1940). 

 Housewright v. State, 154 Tex. Crim. 101, 
225 S. W. (2d) 417 (1949). 
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X-Ray Photographs 


The rule of admissibility applicable to 
photographs is applied to this type of evi- 
dence. It is considered secondary evidence 
of an objective examination, and X-rays 
are admitted as an aid to a witness in 
explaining his testimony. The rule is appli- 
cable to both civil actions and criminal 
prosecutions. 


The physical reproduction or manufacture 
of X-ray photographs involves instruments 
based on the science of physics. In the 
study of an X-ray photograph, shadows rep- 
resenting things not perceived by the ordi- 
nary senses are seen. Therefore, basically 
and fundamentally it cannot be said that 
one who testifies has personal knowledge 
of what the film purports to describe or 
portray. The impression is not received 
by the unaided senses but depends for its 
verity upon the intermediate instrument or 
The trustworthiness of the instru- 
ment or process must be proved before the 
X-ray photograph may be considered in 
evidence. 


process. 


In all courts today photographs record- 
ing the disclosures of X-rays are admissible. 
Certain problems as to their use arise, how- 
ever, and certain special safeguards may be 
required. The following requirements are 
generally necessary: ™ 

(1) Testimony must show that the par- 
ticular instrument is dependable and in 
good condition. 


(2) The person who took the photograph 
must be well qualified. 


(3) The operator of the apparatus must 
be called as a witness to verify the above 
requirements. 


(4) The operator must verify the identity 
of the person or object photographed. 


(5) The operator may be required to 
identify the photograph shown in court as 
that taken of the person or object in issue. 


(6) The condition of the person or object 
may be required to be shown as being sub- 
stantially the same at the time in issue as 
when the photograph was taken. 


(7) Interpretation of the photograph 
must be ‘made by a competent, qualified 
person. The qualifications required are dis- 
cretionary with the trial court, and its 
decision is ordinarily conclusive.” 


% Work cited at footnote 5, at Sec. 795. 

% See Goldstein and Shabat, Medical Trial 
Technique (1942), for illustration of qualifying 
X-rays. 

% See Donaldson, ‘‘Medical Facts That Can and 
Cannot Be Proved by X-Rays,” 41 Michigan Law 
Review 875 (1943). 


(8) A witness who testifies orally as to 
knowledge obtained by studying an X-ray 
photograph -must be prepared to produce 
the photographic print and original plates, 
also, if desired. 

(9) The qualifying witness need not have 
taken the photograph, although this lessens 
the value of his testimony. 

(10) There is no inhibition against the 
use of enlarged photographs. 


(11) To establish a standard of normal- 
ity from which to judge the abnormal con- 
dition of an organ or member alleged to 
have been injured, other X-ray photographs 
of the corresponding organ or member 
in normal persons may be received.” 


The general tendency is to refer to X-ray 
films as secondary evidence; they are not 
used to prove conclusively that a certain 
condition existed at the time of injury or 
at the time they were made but rather to 
aid the witness in explaining his testimony. 
They are regarded as constituting a part of 
an objective rather than a subjective ex- 
amination. 

The question of admissibility in evidence 
of Roentgen rays, or X-rays, does not ap- 
pear to have been presented to the Florida 
Supreme Court. 


Fingerprints 


If fingerprints produced to prove the identity 
of an individual are admitted to be his, they 
are admissible. If denied, however, proof 
will be required before they can be ad- 
mitted into evidence. The rule is the same 
in civil actions and criminal prosecutions. 
There is no constitutional inhibition as to 
the introduction of such prints into evidence. 


A Florida statute™ requires that all 
sheriffs of the state, when in their opinion 
it is necessary for the protection of the 
public, shall fingerprint persons charged with 
or convicted of any criminal offense and that 
a copy shall be furnished to the Federal 
Bureau of Investigation. Another statute ™ 
provides that all persons connected with 
legalized gambling in the state shall be 
fingerprinted. On the other hand, no child 
shall be fingerprinted except by order of a 
juvenile court judge.” The law also provides 
that, during discovery proceedings in criminal 
prosecutions, the accused is entitled to copy 

% Florida Statutes Sec. 30.31 (1953). 

% Florida Statutes Sec. 550.181 (1953). 


% Florida Statutes Secs. 39.01 (6), 39.03 (6) 
(1953). 
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or photograph any fingerprints in the state’s 
possession and is permitted under order of 
the court to be present or have an expert 
present when the fingerprints are examined.” 


Fingerprints admitted by the defendant to 
be his may be admitted for purposes of im- 
peachment or to prove previous felony con- 
victions.” If heslenies the prints, however, 
the court must upon their admissi- 
bility.” Under the rule applicable to finger- 
prints, evidence as to footprints is admissible 
to identify the accused.” 


pass 


There are few instances in the United 
States in which fingerprint evidence has 
been offered in civil cases. Its admissibility, 
however, would seem to be unquestioned.” 
In a Florida action on a burglary insurance 
policy it was held not error to admit photo- 
graphs of fingerprints that were introduced 
for the purpose of showing that the prints 
were not those of members of the family of 
the defendant who had access to the building.” 


There is no record in Florida courts of a 
decision on the constitutionality of the in- 
troduction of fingerprints into evidence. It 
is believed, however, that the concurring 
opinion of Justice Strum in Blocker v. Siate™ 
would be controlling. This was a second 
degree murder prosecution, with insanity as 
the defense. The defendant objected to the 
introduction into evidence of expert testi- 
mony based in part upon a physical and 
mental examination in absence of counsel. 
His contention was, in effect, that it com- 
pelled him to become a witness against 
himself in violation of his rights under the 
Fifth Amendment to the United States Con- 
stitution and Section 12 of the declaration of 
rights of the Constitution of Florida. Judge 
Strum stated: 


“On the whole, it seems that the substan- 
tial weight of authority now sanctions the 
admission of testimony offered by the State 
concerning the mental condition of the ac- 
cused, if relevant to the issue, even though 
the testimony be based wholly or in part 
upon a metital and physical examination of 
the accused, without his consent, and in the 
absence of his counsel, provided, however, 


8 Florida Statutes Sec. 909.18 (1953). 

5° See case cited at footnote 35. 

% See case cited at footnote 29. 

61 Mann v. State, 22 Fla. 600 (1886); see 
Annot., 28 A. L. R. (2d) 1128 (1953). 

® See Annot., 28 A. L. R. (2d) 1157 (1953). 

*% New Amsterdam Casualty Company  v. 
James, 122 Fla. 710, 166 So. 813 (1935). 

«92 Fla. 878, 110 So. 547 (1926); see 8 Wig- 
more Sec. 2665, n. 2. 

* Case cited at footnote 64. 

* See People v. Sallow, 100 Misc. 447, 165 
N. Y. S. 915 (Ct. Gen. Sess., 1917), for a general 
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the extent and nature of the examination be 
reasonable and lawful under all the circum- 
stances, and some other constitutional right 
or immunity of the prisoner is not thereby 
violated, with all of which the examination 
now under 
accord.” ® 


consideration seems to be in 


By analogy, it is submitted that, if the 
constitutionality of the admissibility of finger- 
prints in evidence were to be presented to 
the Florida Supreme Court, objection that 
the prints were taken against defendant’s 
will, in effect compelling him to testify 
against himself, would not be sustained.” 


Handwriting 


The Florida courts are bound by statutory 
provisions regarding the admission of dis- 
puted writings into evidence. A statute® 
provides that comparison of a disputed writ- 
ing with any writing proved genuine shall 
be permitted to be made by witnesses. This 
section has been held applicable to criminal 
as well as civil cases; its provisions cover 
not only the genuine writings of the party 
whose signature is alleged to be forged but 
the genuine writing of the alleged forger.® 
Unless the writing is sufficiently clear to be 
genuine beyond a reasonable doubt, it is 
inadmissible.” 


There can be no comparison of handwrit- 
ing unless pieces of writing by which the 
comparison is made are properly before the 
court for some other purpose than that of 
comparison. A handwriting expert should 
have before him both the writing in issue 
and the writing with which he is comparing 
it.” At common law it was not possible to 
prove the genuineness of a signature or writ- 
ing by comparison with any other signature 
or writing.” 


Only writings about which there will be 
no question should be selected as standards, 
of comparison. If it is impossible to present 
the original papers to the handwriting ex- 
pert, clear photographs should be made; it 
is never advisable to use photostats. A 
signature might be patched, overwritten or 





discussion of the history, origin, and process of 
fingerprinting; see Annot., 28 A. L. R. (2d) 
1115 (1953). 

* Florida Statutes Sec. 90.20 (1953). 

*® Wooldridge v. State, 49 Fla. 137, 38 So. 3 
(1905). 

® Brantley v. 
(1922). 

” Thompson v. Freeman, 111 Fla. 433, 149 So. 
740 (1933). 

™ Hickory v. U. 8., 151 U. S. 303 (1894). 


State, 84 Fla. 649, 94 So. 678 





erased, or contain other changes that might 
not be evident on even the best of photostats. 


It is not reversible error to refuse to 
permit photographs of genuine and allegedly 
forged signatures to be projected upon a 
screen for purposes of comparison if a 
number of genuine signatures are before 
the court as well as those alleged to have 
been forged.” When two signatures cor- 
respondent in line, angles and slant, this is 
evidence that one is a tracing of the other 
or a drawing from a model. The testimony 
of a handwriting expert as to the genuine- 
ness of a questioned document cannot be 
treated as mere opinion when it consists of 
a detailed statement of facts revealed by 
mechanical instruments and scientifically 
established by demonstration.” 

It is suggested that the handwriting ex- 
pert not be told what the contention is that 
it is desired to prove. If he is merely given 
the questioned document and the standards 
of comparison with a request for detailed 
opinion, he will give an honest opinion, 
unswayed by a conscious or unconscious de- 
sire to serve the attorney. He should be 
absolutely neutral and testify to just what 
he thinks the facts warrant. He should 
never arrange for a contingent fee or have 
any financial interest in the outcome of the 
trial. It is not good practice for the docu- 
ment examiner to sit at the attorney’s table 
for consultation.“ 


Charts, Maps, Plats, Models 
and Diagrams 


The admissibility of this type of evidence, 
if it is relevant, material and instructive, 
is unquestioned,” provided its contents are 
explained and verified by the witness. It is 
in fact the witness’ testimony and as such is 
subject to cross-examination. Hence the ob- 
jection that it is prepared ex parte is not 
valid.” 


The admissibility of a map for the elucida- 
tion of testimony is for the trial court to 
determine, and its ruling will be reversed 
only for clear error” or because of abuse of 
discretion by the trial judge.” Similarly 
treated are sketches used to illustrate the 
scene of the crime or accident. For example, 
the trial court refused to admit a sketch, 
identified by a state’s witness on cross- 
examination, as the court’s evidence but 
stated that it would be admissible as de- 
fendant’s evidence; on appeal, the ruling 
was upheld as within the sound discretion 
of the trial judge.” 


The use of a map drawn by an eyewitness 
to illustrate his testimony is not error if it 
is in accord with all the evidence.” If a map 
is found to be a true representation of a sub- 
ject about which testimony is being given, 
it is admissible in connection with other 
evidence for the edification of the jury.” 


In an action for death of a 12-year-old boy 
who plunged to the bottom of an unguarded 
shaft from the fourth floor of an unfinished 
hotel building, exhibiting to the jury and 
introducing in evidence a map or blueprint 
over defendant’s objection was held not 
error.” The use of a map to indicate the 
supposed direction and distance walked by 
an accused does not render the map in- 
admissible.” 


When a deed admitted in evidence re- 
ferred to a plat of land, it was error to ex- 
clude the plat after an experienced engineer 
testified that, by reference to deed and plat 
and applying ordinary rules of surveying 
he could locate the locus in quo." If a map 
by reference to which a deed was made is 
inaccurate, the property may be identified by 
parol evidence.” Even when a plat is so 
defective as not to be entitled to record, if 
deeds have been made according to it for 
years it is admissible as an instrument re- 
ferred to.“ When a plat did not make it 
clearly appear that a 30-foot strip was in- 





* Boyd v. Gosser, 78 Fla. 70, 82 So. 758 (1914). 


% See case cited at footnote 72. The court 
stated that the appellate court may reverse a 
finding of the chancellor that a disputed signa- 
ture is genuine if the demonstrative evidence, 
consisting of measurements and comparisons of 
the disputed signatures with genuine ones, 
shows it to be a forgery, even though witnesses 
testify that they saw the person sign it whose 
signature it was purported to be. 

™ Goldstein, Trial Technique (1935), Secs. 28, 
29. See Sec. 484 for sample questions for quali- 
fication of a witness as a handwriting expert. 

™ Young v. State, cited at footnote 28; Land- 
rum v. State, cited at footnote 21. 


** Work cited at footnote 5, at Secs. 791, 1385. 
™ Florida Southern Railway Company v. Par- 
sons, 33 Fla. 631, 15 So. 338 (1894). 
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% Livingston v. State, 140 Fla. 749, 192 So. 327 
(1939). 

%” Barkley v, State, 152 Fla. 147, 10 So. (2d) 
922 (1943). 

* Blackwell v. State, 69 Fla. 453, 68 So. 479 
(1915); Hisler v, State, 52 Fla. 30, 42 So. 692 
(1906). 

% Washington v. State, 86 Fla. 519, 98 
So. 605 (1923); West v, State, 53 Fla. 77, 43 So. 
445 (1907); Rawlins v. State, 40 Fla. 155, 24 So. 
65 (1898); Adams v. State, cited at footnote 28. 

82 Atlantic Peninsular Holding Company v. 
Oenbrink, 133 Fla. 325, 182 So. 812 (1938). 

88 Blackwell v. State, cited at footnote 80. 

% Bank of South Jacksonville v. Cammer, 89 
Fla. 296, 103 So. 827 (1925). 

% Lester v. Schutt, 128 Fla, 302, 174 So. 583 
(1937). 

56 See case cited at footnote 85. 
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tended to be dedicated as a passageway for 
public use or for the benefit of lot owners 
in common, parol evidence was admissible 
to prove the intention of the parties.” 


A sketch drawn by a witness while on the 
stand to explain his testimony is admissible 
in evidence without verification, since the 
rule that a plat or map is not admissible 
unless first shown to be a correct repre- 
sentation and verified by witnesses does not 
apply.® 


Records, Documents 
and Business Entries 


Records, documents and business entries 
admissible in evidence include official records 
of all branches of the government and its 
agencies; all bona-fide documents issued by 
the executives of foreign states; private 
writings, such as ancient documents,” family 
Bibles “ and nurses’ records; “ and all books 
and accounts of commercial and private en- 
terprises, whether conducted for profit or 
not.” 


The Florida Legislature has enacted a 
fairly comprehensive chapter “ providing for 
the admission into evidence of statutes, 
deeds, judgments, wills, public records and 
reports, certificates of public officials, records 
destroyed by fire, business records, written 
statements regarding accidents and injuries, 
and records covering the status of service- 
men who are prisoners of war or missing in 
action. Included in this chapter and other 
chapters are provisions governing the ad- 
mission of copies when the original writing 
is unavailable or destroyed.” 


Some of the more recent statutes recog- 
nize the problem arising from the ever- 
increasing use of foreign law and foreign 
records and documents in our courts.” One 
of these provides a clear and concise method 
of authentication and certification of for- 
eign documents and records for the purpose 
of rendering them admissible in evidence.” 


% Roe v. Kendrick, 146 Fla. 119, 200 So. 394 


(1941). 

% Patterson v. State, 128 Fla. 539, 175 So. 730 
(1937). 

* Florida Statutes Sec. 92.032-.04 (1953). 

® McGuire v. Blount, 199 U. S. 142 (1905) 
(document showing probate of a will during 
the Spanish control of Florida admissible in 
evidence). 

" Cone v. Benjamin, 157 Fla. 800, 27 So. (2d) 
90 (1946). 

® Smith Electric Company v. Hinkley, 98 Fla. 
132, 123 So. 564 (1929). 

% Florida Statutes Sec. 92.36 (1953). 

™ Florida Statutes Ch. 92 (1953). 

*% Florida Statutes Secs. 18.20, 318.09, 341.081, 
626.26, 695.05-.06 (1953). 


Demonstrative Evidence 


Chapter 71, Florida Statutes 1953, pro- 
vides methods for the re-establishment of 
lost papers and records. If any deed form- 
ing a link in a chain of title has been recorded 
without having been acknowledged, or has 
been lost or destroyed, certified copies of the 
record may be received as evidence, if the 
deed has been on record for 20 years.” 

In addition to the statutes, there are por- 
tions of the 1954 Florida Rules of Civil 
Procedure that pertain to the procedural 
aspects of admitting written instruments and 
documents into evidence.” 


Experiments 


Courts generally permit experiments to be 
performed in court in the presence of the 
jury or evidence to be given of experiments 
performed out of court.” Permission to 
perform experiments cannot be demanded as a 
matter of right. The matter is within the 
discretion of the trial court, and this privi- 
lege will not be interfered with unless it is 
clearly abused. It is necessary first to deter- 
mine whether there is sufficient similarity of 
circumstances to render the evidence com- 
petent. The discretion of the trial court does 
not extend to refusal to hear evidence upon 
this question, however. 

Florida follows the rule that evidence of 
an experiment should be received with cau- 
tion and should be admitted only when it is 
obvious to the court that the jury will be 
enlightened rather than confused.™ Testi- 
mony as to the results of experiments made 
months after an offense was committed is 
inadmissible in the absence of a showing 
that the conditions and surroundings at the 
time of the experiment were similar to those 
at the time of the offense. 


An experiment in regard to the sound of a 
man running after a shot was fired was re- 
jected because of possible differences in 
size and weight of the runners, atmospheric 
conditions, the degree of noise prevailing, 
and the hearing of the two men.™ Refusal 


% Florida Statutes Secs. 92.031-.032 (1953). 


*™ Florida Statutes Sec. 92.032 (1953). 

% Florida Statutes Sec. 71.05 (1953); Tribble, 
Trial Manual of Florida Evidence (1948), pp. 
755-758. 

* 1954 Florida Rules of Civil Procedure 1.9 
(d), 1.10, 2.5, 2.11(j), (k). 

1 See Annot., 80 A. L. R. 108 (1932), 17 
A. L. R. (2d) 1078 (1951). 

1 Martin v. State, 68 Fla. 18, 66 So. 139 
(1914): Hisler v. State, cited at footnote 80; 
Spires v. State, 50 Fla. 121, 39 So. 181 (1905). 

12 Covington v. State, 145 Fla. 680, 200 So. 531 
(1941). 

3 Lawrence v. State, 45 Fla, 42, 34 So. 87 
(1903). 


all 





to permit an experiment in the presence of 
the jury in a dark room to see whether the 
flash of a gun would make sufficient light 
to permit a person to be recognized was 
held not error,™ since it did not appear how 
the gun was loaded on the night -of the 
crime and the result was likely to be affected 
by the eyesight of the person making the 
test. 

In Hisler v. State,” the trial court ad- 
mitted into evidence a target showing bullet 
holes indicating the spread of loads of buck- 
shot fired from various distances. The Su- 
preme Court held this to be error, since it 
did not appear that the same or a similar 
gun was used, that the shot, powder and the 
loading were similar, or that the target was 
so placed as to be similar to the one in 
controversy. 

The rejection of an experiment to show 
the impression of spurs on sand was held 
not an abuse of the trial court’s discretion, 
since this is a matter of common observation 
that may well be left to the jury. No error 
was found in the denial of experiments to 
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show self-defense because the deceased was 
advancing upon the defendant and was close 
enough to have his shirt burned by the 
discharge of the pistol, since it was not 
obvious that the jury would be enlightened 
by the demonstration.” Experiments with 
paper and cloth targets to show the distance 
at which powder burns and marks are left 
upon human flesh are not admissible, since 
the relative effect of pistol shots upon the 


three substances cannot be assumed.™ 


In an action on a double indemnity clause 
of a life insurance policy wherein the insurer 
asserted that death was suicidal, experiments 
tending to show the insured’s inability to 
hold the gun in a position to take his life 
were properly admitted, since they were 
made under circumstances similar to those 
involved.” It is proper to refuse an offer 
of an experiment in which the original con- 
ditions could hardly be duplicated.” 


4 Spires v. State, cited at footnote 101. 

1% Cited at footnote 80. 

6 Johnson v. State, 55 Fla, 
(1908). 

1 Martin v. State, cited at footnote 101, 

8 McLendon v. State, 90 Fla. 272, 105 So, 406 
(1925). 

1 Mutual Life Insurance Company v. Bell, 
3 So. (2d) 487 (1941). 

10 Ferguson v. State, Maxwell v. State, 158 
Fla. 345, 28 So. (2d) 427 (1946). 

1 Florida Statutes Sec. 54.16 (1953). This 
section seems to be applicable only in civil 
cases, Garcia v, State, 34 Fla. 311, 16 So. 223 
(1894). 
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View by Jury 


A Florida statute ™ provides that in a civil 
action the jury may, when it appears neces- 
sary to the court, be taken to view anything 
relating to the controversy. In a criminal 
action the trial judge and the defendant shall 
be present, unless the defendant absents 
himself without permission of the court, and 
attorneys on both sides may be present.’ 
The jury is to be safeguarded from improper 
communication, and if the members are 
permitted to separate they shall be ad- 
monished not to view the place where the 
offense was committed.’ 


The statutes provide that in all prosecu- 
tions for a felony the defendant shall be 
present at a view by the jury,” but if his 
absence is volugtary it has been held to be 
at most harmless error.” It is also well 
settled that a defendant may waive his right 
to be present at any and all stages of the 
trial.” 

In the recent case of McCollum v. State ™ 
the jury viewed the scene of the alleged 
crime upon motion of both the prosecution 
and the defense. The defendant was not 
present, and the trial judge was not present 
at all times. The following day the judge 
ordered another view and required the de- 
fendant’s presence. The records do not in- 
dicate that the judge was present at this 
second view. The supreme court found error, 
concluding that the case must be controlled 
by the general rule in regard to the volun- 
tary absence of a judge at a point when his 
presence is required by law. The court 
further stated: 


“The law has been established by the 
legislature that the defendant is of right en- 
titled to have the trial judge present at the 
view. This is a right that cannot be frittered 
away by the act of a trial judge in volun- 
tarily absenting himself from the proceed- 
ing. The right of a defendant on trial for his 
life to be accorded the protection that flows 
from the presence of the trial judge at the 
view is of vastly greater importance than 


12 Florida Statutes Sec. 918.05 (1953). 

38 Florida Statutes Sec. 918.05-.06 (1953). 

4 Florida Statutes Sec. 914.01 (1953); see, 
for example, Brown v. State, 29 Fla. 543, 10 
So. 736 (1892); Lovett v, State, 29 Fla. 356, 11 
So. 172 (1892). 

3 Kersey v. State, 73 Fla. 832, 74 So. 983 
(1917). 

“6 For example, Haynes v. State, 71 Fla. 585, 
72 So. 180 (1916); Mulvey v. State, 41 So. (2d) 
156 (Fla., 1949). 

7 74 So. (2d) 74 (Fla., 1954). 
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any transient inconvenience that the per- 
formance of this duty may impose upon the 
judge in charge of the trial proceeding.” ™ 

It has been held that the court is au- 
thorized to order a view of personalty as 
well as realty.” Ina civil action, permitting 
the plaintiff and a witness to occupy vehi- 
cles with jurors being conveyed to and from 
the place to be viewed is The 
matter of permitting the jury to view the 
premises rests in the trial court’s discre- 
tion,” and this discretion will not be inter- 
fered with unless it has obviously 
abused.” The primary purpose of a view is 
to assist the jury in analyzing and applying 
the evidence taken at the trial.“ The statute 
does not authorize examination of witnesses 
before the jury while away from the court- 
house.™ 


20 
error. 


been 


The jury should base its finding 
solely on sworn testimony in open court or 
by depositions taken as provided by law.™ 

Attention is invited to the fact that a view 
by the jury is not demonstrative evidence at 
all in this jurisdiction but a procedure pro- 
vided whereby the jury is furnished with a 
means to reach conclusions more intelli- 
gently from the evidence presented. 


Contraversion of Expert Testimony 


There are instances in which demonstra- 
tive evidence has prevailed over the testi- 
mony of expert witnesses. In Reid v. Ehr,™ 
a hotel guest alleged that negligence on the 
part of the innkeeper resulted in electric 
shock and burns from the use of a light 
switch. The defendant produced expert testi- 
mony to the effect that there was no means 
known to science whereby the switch could 
give forth a shock or cause a burn to a 
person turning on the electric key and that 
the only way a shock could be obtained from 
the fixture would be through contributory 
negligence. The jury found for the plaintiff; 
upon appeal the Supreme Court of North 
Dakota, in finding that the expert testimony 
was not conclusive, stated: 

“The physical facts speak louder than the 
testimony of the experts. The plaintiff was 
injured. This cannot successfully be dis- 


puted. She was injured by an electric cur- 
rent from the lamp in question. In the face 
of these physical facts the testimony of the 
experts becomes of little probative force. 
The jury must have disbelieved the testi- 
mony of the experts, and this they did have 
a right to do. Jurors, as a rule, are men 
of average and reasonable minds, and in the 
face of physical facts expert testimony did 
not have any great weight with them.” ™ 

In Woodward & Lothrop v. Heed,™ the 
buyer of a fur coat, suing for breach of 
implied warranty, testified that the fur had 
worn off in several spots after three months’ 
wear; seller’s experts testified that the fur 
had not worn off but had matted down and 
The 
coat was introduced in evidence and placed 
before the jury for its inspection. In finding 
for the plaintiff the court stated: 


could be restored by heavy brushing, 


“Coats made of muskrat pelts are not un- 
common or unusual. The fur is one with 
which the average man or woman is reason- 
ably familiar. 

“It is not improbable that the average 
juror would be able to determine by inspec- 
tion, or on examination, whether the fur had 
worn off or was matted down, and would 
reject any testimony, expert or otherwise, 
at variance with the results of his own ob- 
servation. When the issue of fact is the 
condition of such an article the introduction 
in evidence of the thing itself, to enable a 
jury to observe its condition, is competent 
and persuasive evidence.” ™ 

No Florida cases were found on this point. 
It is concluded, however, that this jurisdic- 
tion would verdict based on 
demonstrative evidence even when opposed 
to the testimony of experts. 


sanction a 


SCIENTIFIC AIDS 


The high educational level of present-day 
jurors renders them no longer susceptible to 
oratory and histrionics alone. The modern 
trial lawyer must look to science for weapons 
to combat the exigencies of our complex 
society. To meet competition and to win 
cases he must realize the necessity of taking 





18 Case cited at footnote 117, at p. 78. 

19 O’Berry v. State, 47 Fila. 75, 36 So. 440 
(1904). 

10 Atlantic Coastline Railroad Company v. 
Seckinger, 96 Fla. 422, 117 So. 898 (1928). 

11 Gaines v,. State, 97 Fla. 908, 122 So. 525 
(1929); Washington v. State, cited at footnote 
81; Crawford v. State, 70 Fla. 323, 70 So. 374 
(1915); Atlantic Coastline Railroad Company v. 
Whitney, 65 Fla. 72, 61 So. 179 (1913). 

12 Dixon v. State, 143 Fla. 277, 196 So. 604 
(1940); Taylor v. State, 139 Fla. 542, 190 So. 
691 (1939). 
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18 Washington v. State, cited at footnote 81. 
2% Garcia v. State, cited at footnote 111. 

13 Haynes v. State, cited at footnote 116. 

126 43 N. D. 109, 174 N. W. 71 (1919). 

27 See case cited at footnote 126. 


844 Atl. (2d) 369 (App. D. C., 1943); 
accord, Mandel Brothers v. Mulvey, 230 Ill. App. 
588 (1923). 

1%” Woodward & Lothrop v. 
footnote 128. 


Heed, cited at 





advantage of every available scientific aid. 
Today’s cases require preparation and knowl- 
edge unheard of and undreamed of yester- 
day. As business has progressed the practice 
of law has become more complex and more 
specialized. Embezzlers, forgers and mur- 
derers have become more clever. Witnesses 
have become deliberate and clever per- 
jurers. The truth has become harder to 
discover and harder to prove. Winning a 
difficult case today is an achievement; and 
the knowledge of modern scientific methods 
and the utilization of that knowledge will 
almost always help to accomplish the seem- 
ingly impossible. Technical assistance is 
available from police specialists and labora- 
tories, colleges, private doctors, chemical 
laboratories, photographic experts and ex- 
perts in every line of business. 


Chemical Analyses 


Acids.—Certain acids, when applied to 
metal, will reveal obliterated marks. The 
filing of serial numbers on automobile en- 
gines, watches and other objects is not un- 
usual in fraudulent attempts to defeat justice. 

Blood tests——These tests are useful in 
only about one third of the cases in which 
they are used. It has been scientifically 
proved that the blood of all human beings 
falls into one of four types, determined by 
blood substance. These substances obey 
fixed laws of heredity. Scientific tables cov- 
ering all possible combinations are available; 
they indicate that a child with a certain type 
of blood could have been produced by sev- 
eral combinations of parents and could not 
have been produced by other combinations. 


Gunpowder tests.—It has been scientifi- 
cally established that the hand firing a pis- 
tol or revolver receives slight powder burns 
when the firearm is discharged. Those burns 
are susceptible to discovery by a powder 
nitrate test. 

Moulage.—This is the process of making 
impressions of footprints, broken objects, 
wounds, tires, tire marks, and the like, for 
use as evidence. 


Mechanical Devices 


Colorimeter.—The difference in color be- 
tween two apparently similarly colored ob- 
jects can be detected by this device, It can 
be used for paint, ink, blood and many 
other items. It works best on liquids or 
dried liquids. 

Spectograph.—Identifivation of materials 
is made positive by this instrument. It 


~ 39 63 So. (24) 339, 340 (Fla., 1952). 
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causes a rainbow pattern of light to be 
marked by specific lines that are always 
exactly the same for substances that are 
the same. 


Decelerometer.—This instrument is used 
in conjunction with prepared brake tables 
for the various makes of automobiles; it 
records the speed at which a car was trav- 
eling when the brakes were applied. 

Viscosimeter—Flow characteristics of li- 
quid or semiliquid substances can be tested 
with this instrument. The test will show 
the nature of the substance. 


Microscope.—Examination of very small 
particles is possible through the use of a 
microscope. Astonishing details can be re- 
vealed concerning the nature of almost any 
substance. 

Lie detector —The lie detector is also 
known as the cardio-pneumopsychograph 
and the Keeler polygraph. Its inventor, Dr. 
John A. Larson, claims that the machine is 
accurate but that the human element in- 
volved in the interpretation of its records is 
such as to disclose a fault record of from 
5 per cent to 25 per cent. It is widely used 
in the detection of crime. Its use in civil 
practice appears to be potentially enoromous, 
for example, in divorce cases to prove or dis- 
prove adultery, and in personal injury cases 
to prove or disprove malingering, deafness, 
blindness, or pain. The lie detector is cur- 
rently being used by industrial concerns in 
the compilation of personnel records when 
the past honesty or dishonesty of employees 
is a factor required for record. In Kaminski 
v. State; however, the Florida Supreme 
Court stated that in its opinion the appartus 
and tests had not yet gained such “ ‘standing 
and scientific recognition among physio- 
logical and psychological authorities as would 
justify the courts in admitting expert testi- 
mony deduced from the discovery, develop- 
ments and experiments thus far made’.” 
Therefore, at this time and in this jurisdic- 
tion, evidence from lie detector tests is in- 
admissible in criminal prosecutions, 

The above is a suggestive rather than an 
exhaustive list of scientific devices available 
to attorneys for use in coping with legal 
problems. 


Use of Light 


Ultraviolet rays.—These rays are used to 
show alterations and erasures in cases in- 
volving forgeries. Erasures in raised checks 
that are invisible in daylight appear in- 


(Continued on page 219) 
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V ARYLAND—Under the financial re- 
i sponsibility law, a collision insurer 
that has succeeded to the rights of its in- 
sured to recover damages need not be a 
party to a release given by the insured 
to the other parties involved in the colli- 
sion.—The Commissioner of Motor Vehicles 
informed the Attorney General of the fol- 
lowing facts: Attorneys representing in- 
surers carrying collision insurance on motor 
vehicles filed letters with the Commissioner 
of Motor Vehicles showing that the in- 
surers have subrogation rights arising out 
of motor vehicle collisions involving per- 
sons insured by these insurers. In some 
instances the vehicle owners, having ob- 
tained settlement from their insurers under 
their collision policies, executed notarized 
full releases from liability to the owners of 
the other vehicles involved in the collision, 
and operators’ permits and registration cer- 
tificates of the released owners were not 
suspended. The insurers’ attorneys argued 
that the Commissioner of Motor Vehicles 
should not accept such a release unless a 
representative of the insurer also signs it. 
The question asked by the Commissioner 
of Motor Vehicles was whether or not he 
has authority to refuse to accept releases, 
otherwise proper, signed by the persons 
who suffered damages or injuries in such 
collisions when the insurers are not a party 
to the releases. 

The Attorney General noted that the in- 
surers by their subrogation contracts are 
placed in no better position than their 
insureds. If the insured releases his rights 
against the other persons involved in the 
collision, the collision insurer succeeds to 
no rights against the persons released. The 
insurer’s only recourse, if any, is against its 
own insured. He declared that “the Act 
[financial responsibility law] is silent re- 
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specting collision insurance and, while we 
do not mean to approve a practice which 
may result in the destruction of the in- 
surer’s right of subrogation by the de- 
liberate act of the insured, the Act author- 
izes you to rescind the suspension when 
satisfactory evidence of a complete release 
from liability has been presented to you, 
but it does not go beyond that point and 
authorize you to construe written instru- 
ments and to determine the rights and 
liabilities as between the parties.” The 
Attorney General concluded that the Com- 
missioner of Motor Vehicles should accept 
the releases if they are in proper form, 
even though the insurers are not a party to 
the releases.—Opinion of the Maryland At- 
torney General, January 30, 1956. 


M INNESOTA—The negligence of a per- 
4 mittee engaged in excavating streets 
is not imputable to a city, as a city is liable 
only for its own negligent acts.—A city at- 
torney sent the following information to the 
Attorney General. A plumber received a 
permit from a city to dig in the city streets 
for some plumbing connections. The per- 
mit did not have any assumption of risks 
for property damage. While digging the 
plumber cut a buried telephone cable, caus- 
ing a repair loss to a telephone company. 
The company sent a bill for the cost of 
the repairs to the city, and the question 
arose whether the city was liable for dam- 
ages cccasioned by digging in the streets. 


The Attorney General, after assuming 
that the plumbing connection was for a 
private and not a municipal purpose, de- 
clared that the city was not liable. He said 
that the city was not an insurer of the per- 
mittee and that negligence, if any, of the 
permittee was not imputable to the city. 
—Opinion of the Minnesota Attorney General, 
February 7, 1956. 
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Pennsylvania Insurance Department 
Issues Several Rulings 


The Insurance 
vania has been busy. 
mission recently completed the adjudication 
of a case between the Middle Department 
Association of Fire Underwriters, a Penn- 
sylvania fire rating organization, and some 
insurers. He ruled, among other things, 
that the refusal of the association to admit 
two insurers as subscribers on the basis of 
limited or partial assessment on included 
classes of risks only was without justifica- 
The association was directed to admit 


Department of Pennsyl- 
The Insurance Com- 


tion. 
the companies as subscribers on the limited 
or partial basis set forth in their applications. 


The Insurance Commissioner also an- 
nounced approval of the mercantile block 
form of coverage. A filing of forms and 
rating plans made concurrently by the Mid- 
dle Department of Fire Underwriters, the 
National Bureau of Casualty Underwriters 
and the Inland Marine Insurance Bureau, 
on behalf of insurers which are members of 
or subscribers to all three rating organiza- 
tions, was accepted. 


Also effective the same date is a filing 
of a commercial block policy and applicable 
rating plan made on behalf of members of 
and subscribers to the Transportation In- 
surance Rating Bureau. The joint filing by 
the three bureaus represents principally the 
action of the stock companies, while the 
membership of the Transportation Insurance 
Rating Bureau is solely that of mutual com- 
panies. 

In addition, several somewhat similar 
independent filings have been accepted on 
behalf of insurers which were not included 
in either of the above groups. All of the 
filings were accepted on the basis of the 
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coverage being of a multiple-line classifica- 
tion. 

Generally, the contracts provide insurance 
on the contents of most commercial opera- 
tions against all risks of a direct physical 
loss of, or to, the property covered, while 
within the Continental United 
States, subject to certain exclusions and 
limitations, The Commissioner pointed 
out that prior to the development of this 
form of coverage, it was necessary to secure 
insurance against specific hazards through 
individual policies, while now more complete 
coverage will be available in one policy 
form. 


NAIC Advertising Standards 
Adopted by Many States 


The Insurance Departments of many 
states have adopted the uniform accident 
and health insurance advertising rules de- 
veloped by the National Association of 
Insurance Commissioners, and other De- 
partments have scheduled hearings on 
these rules. Two of the states that most 
recently adopted the rules are New York 
and Maryland. Kentucky recently comple- 
ted a hearing on accident and health in- 
surance advertising regulations, and North 
Carolina scheduled a hearing on such rules 


for March 16. 


The term “advertisement” in the uniform 
regulations includes “(1) printed and pub- 
lished material and descriptive literature of 
an insurer used in newspapers, magazines, 
radio and TV scripts, billboards and similar 
displays; and (2) descriptive literature and 
sales aids of all kinds issued by an insurer 
for presentation t0 members of the public, 
including but not limited to circulars, leaf- 
lets, booklets, depictions, illustrations, and 
form letters; and (3) prepared sales talks, 
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presentations and material for use by agents 
and brokers, and representations made by 
agents and brokers in accordance therewith.” 
The uniform rules provide that “advertise- 
ments shall be truthful and not misleading 
in fact or in implication. Words or phrases 
the meaning of which is clear only by im- 
plication or by familiarity with insurance 
terminology shall not be used.” It is 
further provided that “words, phrases or il- 
lustrations shall not be used in a manner 
which misleads or has the capacity and 
tendency to deceive as to the extent of any 
policy benefit payable, loss covered or pre- 
mium payable. An relating 
to any policy benefit payable, loss covered 
or premium shall be sufficiently 
complete and clear as to avoid deception or 
the capacity and tendency to deceive.” 


advertisement 


payable 


The provision is inserted that “when an 
advertisement refers to any dollar amount, 
period of time for which any benefit is 
specific policy 
which such benefit 
is payable, it shall also disclose those ex- 


ceptions, reductions and limitations affecting 


payable, cost of policy, or 


benefit or the loss for 


LIABILITY FOR PRENATAL INJURIES - 


the infant an action in tort for wrongs com- 
mitted upon its person before birth. Ohio,” 
and California™ sanction a cause 
New York has 


further than any other state in recognizing the 


Louisiana ‘ 
of action by statute. gone 
infant in this regard, and now takes the posi- 
tion that legal separability of child from his 
conception, and that the 
child after birth has a right to recover for 
injuries received at any period of his 
natal life.‘ 
not only in behalf of the injured infant, but 
also to the infant’s representative. The Su- 
preme Court of Minnesota held in Verkennes 
v. Corniea et al.” that where independent 
existence was possible and life was destroyed 


mother occurs at 


pre- 


* Minnesota, too, allows a recovery 


through a wrongful act, a cause of action 
arose under the wrongful death act. Generally, 
however, a recovery cannot be had for the 
death of the unborn child.” 


“ Jasinsky v. Potts, 34 Automobile Cases 98, 
153 Ohio St. 529, 92 N. E. (2d) 809 (1950); Wil- 
liams v. Marion Rapid Transit, Inc., cited at 
footnote 27. 

®@ Cooper v. Blanck, cited at footnote 25; 
Valence v. Louisiana Power & Light Company, 
36 Automobile Cases 18, 50 So. (2d) 847 (1951). 

% Scott v. McPheeters, 2 Negligence Cases 381, 
33 Cal. App. (2d) 629, 92 Pac. (2d) 678, aff'd, 2 
Negligence Cases 621, 93 Pac. (2d) 562 (1939). 


State Department Rulings 


the basic provisions of the policy without 
which the advertisement would have the 
capacity and tendency to mislead or deceive.” 

The statement is 
vertisement 


that “an ad- 
renewability, 


included 
which refers to 
cancellability or termination of a policy, or 
which refers to a policy benefit, or which 
states or illustrates time or age in connec- 
tion with eligibility of applicants or continu- 
ation of the policy, shall disclose the pro- 
visions relating to renewability, cancellability 
and termination: and any modification of 
benefits, losses covered or premiums be- 
cause of other i 


age or tor reasons, m a 


manner which shall not minimize or render 
obscure the qualifying conditions.” 

It is that “all 
quired to be disclosed by these rules shall 


declared information re- 
be set out conspicuously and in close con- 
junction with the statements to which such 
information appropriate 
captions of that it shall 
not be minimized, rendered obscure or pre- 
sented in an inter- 
mingled with the advertise- 
ment so as to be confusing or misleading.” 


relates or under 
such prominence 
ambiguous fashion or 


context of the 


Continued from page 155 


view in this 
country appears to be that a recovery may be 
had by or on behalf of a viable infant in- 
jured prior to birth and born alive. This 
view has gathered momentous support dur- 


To recapitulate, the majority 


ing the last decade, primarily because of the 
advancement of and the 
the courts to recognize that 
the common law is a growing institution. 


medical science 


willingness of 


conscious of 
reforms than at any 
time in the history of our nation and, hence, 
are primed to allow a recovery in the cases 
reviewed above. The courts are simply en- 
deavoring to keep pace with social trends. 


Today our courts are more 


social and economic 


These recent decisions are, without doubt, 
well reasoned and basically sound, both 
legally and scientifically, and consequently 
should be accepted by the jurisdictions not 
yet committed to a particular rule as the law 


of our land. [The End] 


* Kelly v. Gregory, 4 Automobile Cases (2d) 
622, 125 N. Y. S. (2d) 693. Accord: Prosser on 
Torts 190, 27 Am. Jur. 747, 1 Current Medicine 
for Attorneys (No. 6) 23 (1954). 

®17 Negligence Cases 287, 38 N. W. (2d) 838, 
10 A. L. R. (2d) 634 (1949). 

*® Norman et al. v. Murphy et al., 4 Automo- 
bile Cases (2d) 426, 268 Pac. (2d) 178 (Calif., 
1954). See, also, 10 A. L. R. (2d) 639 and 141 
A. L. R. 111. But see Mitchell v. Couch, cited 
at footnote 54. 
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Illinois Rules on Scope 
of Its Compensation Act 


The Illinois Supreme Court, in a recent 
decision, held that an employee was not 
barred by the state’s compensation act from 
bringing a common law action against his 
employer for an injury sustained where such 
injury was not covered by the act. The 
plaintiff had brought an action against the 
employer for personal injuries that resulted 
in impotency, but which were nondisabling. 
The court ruled that if the act is held to 
bar the employee’s common law action and 
at the same time to provide no substitute 
remedy or right to compensation for the 
particular injury sustained, then the act 
becomes an unreasonable exercise of the 
police power effecting an arbitrary classifi- 
cation among employees. 


The compensation act bars common law 
or statutory rights to damages only for 
injuries which are compensable under the 
act, it concluded, but not for nondisabling 
injuries for which no remedy is provided 
under the act.—Moushon v. National Garages, 
Inc. Illinois Supreme Court. January 19, 
1956. CCH WorKMEN’s COMPENSATION LAW 
Reports { 1640. 


Government's Tax Lien 
Superior to Insurer's Lien 


A recent case involved the question of 
whether the government’s tax lien took 
precedence in a bankruptcy proceeding over 
an insurer’s lien for money it had expended 
to laborers and materialmen. The facts were 
as follows: A contractor entered into a 
contract to do certain construction work 
for a government agency. An insurer fur- 
nished a performance bond and a payment 
bond, in consideration of which the con- 
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tractor made a conditional assignment to 
the insurer of the percentages retained and 
all other sums due under the contract. Be- 
fore the completion of the work the gov- 
ernment filed tax liens against the contractor. 
Upon the contractor’s being adjudicated a 
bankrupt, the collector of internal revenue 
filed in the bankruptcy proceeding a proof 
of claim containing the items included in 
the tax liens. The government agency de- 
livered to the trustee in bankruptcy the 
balance due to the contractor on his contract. 


The insurer filed with the referee in bank- 
ruptcy a claim for the amount it had paid 
to laborers and materialmen. The referee 
held that the sum received from the gov- 
ernment agency should be paid to the col- 
lector of internal revenue. This holding 
was approved by a lower court, which in 
turn was affirmed by a court of appeals on 
the ground that the government was the 
holder of a valid, perfected lien. Such a 
claimant, it held, had a position in bank- 
ruptcy superior to priority claimants whose 
claims were unsupported by perfected liens. 
—Phoenix Indemnity Company v. Hugh H. 
Earle, Collector of Internal Revenue, and Ross 
H. Coppock, Trustee in Bankruptcy of the 
Estate of Alan A, Siewert, Bankrupt. United 
States Court of Appeals for the Ninth Cir- 
cuit. January 14, 1955. 55-1 uste $9179. 


Insuring of Fishing Vessels— 
The Problem of Safety at Sea 


The commercial fishing vessel insurance 
problem is the problem of safety at sea as 
viewed from the standpoints of the fishing 
vessel owner wishing to be insured and of 
the insurer being asked to supply the in- 


surance. This was the analysis made by 
Jerome Sachs, director, Insurance Staff, 
Bureau of Foreign Commerce, in an ad- 
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Workshop sessions will be conducted 
by the National Association of Independ- 
ent Insurers at the Roosevelt Hotel, 
New Orleans, on April 25. Tentative 
agendas cover claims, assigned risk, and 
fire and casualty underwriting and sta- 
tistics. 

The Chamber of Commerce of the 
United States will hold its annual meet- 
ing April 29-May 2 in Washington, D. C. 
The “Insurance Breakfast” is scheduled 
for May 2. 

The National Association of Mutual 
Insurance Companies has scheduled sev- 
eral regional meetings. The Southeastern 
regional meeting will be held April 23-24 





dress given February 7 before the Virginia 
Fishermen’s Association. 


Mr. Sachs stated that the insurability of 
a commercial fishing vessel depends not 
only on the seaworthiness of the vessel but 
also on whether the crew is “seaworthy.” 


It was noted that the experience of in- 
surers in this field has been discouraging, 
and that it has caused many of them to 
cease writing this insurance. The fishing 
industry has been affected by rising costs. 
These costs and the increase in awards are 
reflected in increased claims that insurers 
have been forced to pay. The few insurers 
remaining in the market have reportedly raised 
their premiums, increased the use of deduc- 
tibles and imposed more restrictive cover- 
age, he said. Consequently, fishing vessel 


at the Andrew Johnson Hotel, Knox- 
ville, Tennessee. 

Frank B. Maher, vice president, John 
Hancock Mutual Life Insurance Com- 
pany, Peoria, Illinois, has been elected 
president of the Life Underwriter Train- 
ing Council. 

The Health and Accident Underwriters 
Conference and the Life Office Manage- 
ment Association hold their second joint 
office methods and procedures forum 


March 26-27 at the Drake Hotel, Chicago. 


Morris Brownlee has been appointed to 
the Texas Board of Insurance Commis- 
sioners. He succeeds Garland A. Smith, 
who resigned. 


owners are complaining that the insurance 
coverage has become inadequate and its 
cost prohibitively expensive. The federal 
government is financing a nation-wide sur- 
vey of the problem. 

The speaker declared that “one thing 
appears quite clear, and that is if ever laws 
extending inspection and safety require- 
ments to fishing vessels should be adopted 
in this country, the system should be rea- 
sonable and have as its objective the reten- 
tion of the bulk of equipment which the 
fishing industry now has while making it 
safer for the men. Corrective regulatory 
measures ought not to place an undue eco- 
nomic burden on the commercial fishing 
boat owner. Clearly, too, the details should 
be worked out in consultation with the fish- 
ing industry.” 


DEMONSTRATIVE EVIDENCE AND AUDIO-VISUAL AIDS AT TRIAL———_+ 


stantly under ultraviolet rays, and counter- 
feit bills shine green in contrast to the 
blue of genuine currency. The trend is for 
banks to install ultraviolet lamps as part of 
their regular equipment. 


Fluorescence and photography. — The 
process of fluorescence involves filtered ul- 
traviolet light—invisible rays that generate 
a light when they strike certain substances. 
A number of these substances are used in 
documents, and they give off a fluorescent 
light when flooded in darkness by ultra- 
violet rays. This fluorescence is capable of 
being photographed and enlarged. In fact, 
some significant rays that are invisible to 


The Coverage 


Continued from page 214 


the naked eye show on the exposed photo- 
graphic plate and are susceptible to expert 
identification and explanation. This process 
is useful in the detection of forged docu- 
ments, and it is especially helpful in that 
photographs and enlargements are perma- 
nent and their significant features are avail- 
able for explanation to a jury. 


Photomicrographic photography is used 
for making very close studies of small 
objects. 


Examination of Disputed Documents 


The attorney is urged to have all ques- 
tioned documents submitted to a specialist 
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in this field for his opinion as to the validity 
of signatures. The field of document in- 
vestigation has developed until now it cov- 
ers handwriting, typewriting, inks, paper, 
pencil marks, printing and the applicable 
statutes pertaining to the identification of 
documents. 


Audio and Visual Aids 


The object of all evidence is to ascertain 
the truth with reference to the facts of the 
controversy; hence all evidence should be 
instructive and tend to enlighten the trier of 
fact. It is the responsibility of all attorneys, 
under the supervision and guidance of the 
court, to present the case in the manner 
most easily understood by the jurors. The 
courtroom is a place where a problem is 
presented to a group of people. In this con- 
nection it is comparable to a schoolroom. 


Blackboards are universally used in edu- 
cational systems, and should be standard 
equipment in all courtrooms, for the use of 
counsel in presenting arguments and for the 
use of witnesses in amplifying their testi- 
mony. The use of this visual aid is psycho- 
logically more impressive, more instructive, 
and more persuasive in making a point than 
is verbal emphasis. Blackboards are sanc- 
tioned by and frequently used in Florida 
courts, 


The armed forces, business and industry, 
colleges, high grade schools and 
kindergartens, industrial and technical schools, 
general public educational programs, and 
even churches have experimented with and 
have found visual-aid and audio-aid educa- 
tion to be superlatively satisfactory. Bill- 
boards and posters are a form of visual-aid 
education, 


schools, 


Audio aids are sanctioned by and used in 
the lower courts of Florida, but their gen- 
eral admissibility has not as yet been passed 
upon by the Florida Supreme Court. This 
point has been raised in other jurisdictions,™ 
and recordings of extrajudicial confessions 
have been held to be admissible when the 
accused has denied that he made a con- 
fession.™™ 


Electronic audio-visual techniques gener- 
ally involve such classes of equipment as 
projectors, recorders, playback devices and 
graphics. 

a1 For example, Commonwealth v. Clark, 123 
Pa. Super. 227, 187 Atl. 237 (1936). 

For example, People v. Hayes, cited at 
footnote 43; State v. Perkins, 355 Mo. 851, 198 
S. W. (2d) 704 (1946); Commonwealth v. Roller, 
cited at footnote 43. 
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Projectors 


Overhead.—The overhead projector re- 
flects on a screen images obtained from a 
transparency through which a light beam 
is directed. It is manufactured to take 
transparencies, including X-ray films, in vari- 
ous sizes, 

Opaque.—This instrument projects non- 
transparent materials, including books, tables, 
drawings and photographs. Some models 
are equipped for the projection of film 
strips and variously sized slides. 

Motion picture.— These projectors are 
scaled-down versions of those used in movie 
theaters and are equipped for sound. Most 
models may be stopped on individual frames 
of film if desired, and some models may be 
reversed in that certain scenes may 
be reprojected. 


order 


Slide.—This is an optical device used to 
project upon a screen enlarged impressions 
of material appearing upon slides. Slides 
may be prepared from 35-millimeter film 
or from material photographed or drawn on 
glass slides. These projectors are available 
in various sizes. Film strip projectors are 
almost identical with the slide projectors. 
Sound may be added to both by use of tape 
or dise recordings. 


Recorders 


Tape.—This is a device by which the audio 
signal is changed into magnetic wave pat- 
terns and recorded on plastic tape. The tape 
can be erased or edited at will. This type 
of recorder has superseded the wire recorder. 

Disc.—This is the oldest type of record- 
ing instrument, and it still has wide usage. 
A microphone pickup converts sound waves 
into electrical impulses, which in turn vary 
the depth of a groove cut into a plastic- or 
acetate-coated disc by a cutting head. A 
playback head and needle convert the vary- 
ing depths of the grooves into sound im- 
pulses, These are changed into eléctrical 
energy and amplified and converted to sound. 


Playback devices generally include record 
players and transcription players. They dif- 
fer only in the size of the records they can 
handle. Transcription players can usually 
handle any size record, while record play- 
ers of the common variety are generally lim- 
ited to commercial sizes up to 12 inches.™ 


[The End] 


%3 The Audio-Visual Equipment Directory, 
published by the National Audio-Visual Associ- 
ation, Inc., 2540 Eastwood Avenue, Evanston, 
Illinois, catalogues many types of audio-visual 
aids, accessories and supplies. 
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Summaries of Selected Decisions 
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NEGLIGENCE REPORTS 





Power Company Need Not Warn 


of High Voltage Wire 


A power company was not liable for the 
death of a home owner who was electro- 
cuted when a television antenna he was 
holding fell upon a nearby power line. 
There was no duty on the part of the 
company to warn the home owner that 
the power line carried high voltage which 
was extremely dangerous. Pennsylvania. 


The decedent and his father attempted to 
resecure a broken guy wire to a television 
antenna which had an over-all length of 
about 48 feet. The broken wire had to be 
secured at a point within three feet of the 
top of the antenna, and because this point 
was some 22 feet above the height of 
the house’s roof it was necessary to lower the 
antenna. While the antenna was in the 
process of being lowered, it broke at a 
coupling and fell against a high tension line 
owned and maintained by the defendant 
power company. The high tension line was 
some 22 feet distant from the peak of the 
roof of the house. The decedent, who had 
hold of the antenna, was electrocuted. The 
plaintiffs, the deceased’s wife and father, 
brought an action for wrongful death against 
the power company, alleging that the com- 


Negligence 


pany negligently failed to warn that its lines 
carried so high a voltage that contact there- 
with would be extremely dangerous if not 
fatal. There was no allegation that the lines 
were too close to the house. At the con- 
clusion of the plaintiffs’ evidence the court 
granted the company’s motion for a com- 
pulsory nonsuit. An appeal was taken. 


Held: Judgment affirmed for the power 
company. The court ruled that the power 
company was not obliged to anticipate that 
human intervention, aided by the existence 
of a defective coupling, would bring about 
an accident such as that which happened. 
Thus, the company was not under an obli- 
gation to warn that its lines carried ex- 
tremely high voltage. The court added 
that the proximate cause of the accident 
was the defective condition of the coupling 
which, without proved negligence on the 
part of either party, broke under handling 
by the deceased and his father. Ordinarily 
the question of proximate cause is for the 
jury, the court stated, but it becomes one 
of law when, as facts make it 
clear that the negligence alleged did not 
cause the injury. 


here, the 


A disseiuting opinion declared that the 
power company had notice of the existence 
of the antenna on the plaintiffs’ house, and 
that it should have warned the plaintiffs of 
the existing danger presented by the power 
lines. It added that if the decedent had 
known of the high voltage in the overhead 
wires, it is unlikely he would have acted in 
exactly the same manner that he did.— 
Jowett et al. v. Pennsylvania Power Company. 
Pennsylvania Supreme Court. November 30, 
1955. 5 Neciicence Cases (2d) 476. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Comprehensive Crime Policy's 
“*Records’’ Provision Construed 


The keeping of annual inventories with 
invoices of subsequent purchases and 
sales constituted the keeping of “verifiable 
records” within the meaning of the pro- 
visions of a comprehensive crime policy. 
Fourth Circuit. 


The insured, a wholesale grocery company 
doing business in South Carolina, had a 
comprehensive crime pclicy which insured 
the various branches of its business and 
covered dishonesty of its employees. The 
insured’s warehouse employees and dis- 
honest truck drivers sold merchandise not 
covered by invoices to dishonest retail 
grocers and divided the proceeds of the 
sales. The truck drivers engaged in the il- 
legal practice were discovered by a detec- 
tive, and the drivers admitted their guilt and 
made statements as to the extent of their 
stealing. As no records of the stealing 
were kept by them at the time, their state- 
ments pertained to how long the stealing 
had been going on with estimates as to the 
amount and value of the goods stolen. These 
statements were written and sworn to by 
them, and were attached to the proofs of 
loss filed with the insurer. The insurer 
denied the claim, and the insured brought 
an action under its policy. The drivers’ 
statements were admitted into evidence to 
establish the amount of the loss. They 
showed an aggregate loss sustained of 
$17,000 as a result of the stealing. Three 
of the drivers testified as to the substance 
of their affidavits. .The jury returned a 
verdict of $13,500. The insurer appealed, 
contending that the insured had violated 
the “records” provision of the policy which 
provided that “the insured shall keep veri- 
fiable records of all property covered by 
this policy.” 

Held: Judgment affirmed for the insured. 
The court held that the keeping of annual 
inventories by the insured with invoices 
of subsequent purchases and sales consti- 
tuted the keeping of “verifiable records” 
within the meaning of the policy. The 
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policy does not require the keeping of 
“books” from which any loss can be deter- 
mined without resort to extraneous evi- 
dence, it declared, but only requires “verifiable 
records.” The statements of the dishonest 
truck drivers were admissible as evidence 
to establish the loss sued for since such 
statements come within the res gestae rule 
under South Carolina decisions.—American 
Mutual Liability Insurance Company  v. 
Thomas & Howard Company of Columbia, 
South Carolina. United States Court of Ap- 
peals for the Fourth Circuit. December 
30, 1955. 8 Frere anp CasuaLty Cases 861. 


Short Shorts from the Courts 


Tenth Circuit ... An oil-well equipment 
policy covered, in general terms, loss result- 
ing from fire and excluded loss caused by 
a “blowout.” The court held that the policy 
covered loss resulting from a fire which was 
caused by a “blowout.” It stated that the 
insurer should have specifically excluded 
such a fire loss from coverage if it intended 
to do so. The judgment of the district 
court (see the December, 1955 issue of the 
JouRNAL) was reversed.—Feeney et al. v. 
Empire State Insurance Company. United 
States Court of Appeals for the Tenth Cir- 
cuit. December 27, 1955. 8 Fire anp 
CasuALty Cases 871. 


Mississippi . . . A policy which covered 
“the one-story frame dwelling with ap- 
proved roof, occupied by tenant” against 
the peril of windstorm did not embrace a 
garage which was wholly detached from the 
insured dwelling, and located some ten feet 
therefrom.—Farmers Mutual Insurance Asso- 
ciation v. Martin et al. Mississippi Supreme 
Court. January 23, 1956. 8 Fire anp CAs- 
uALTY CAsEs 874. 


New York . . . An insurer was not 
obligated to defend a suit against the in- 
sured for injunctive relief since the insurer 
obligated itself to defend only those actions 
“seeking damages.”—Doyle v. Allstate In- 
surance Company. New York Supreme Court. 
December 23, 1955. 8 Frre aNp CASUALTY 
Cases 871. 


Wisconsin . . . Whether the subsequent 
execution of a mortgage on the insured 
property without notice to the insurer had 
the effect of increasing the hazard presented 
a question of fact to be determined in view 
of the circumstances of the case.—Nemo- 
jeski v. Bubolz Mutual Town Fire Insurance 
Company et al. Wisconsin Supreme Court. 
January 10, 1956. 8 Frre ANnp CASUALTY 
Cases 878. 
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| Summaries of Selected 


Decisions 


| Recently Reported 
| by CCH LIFE INSURANCE 
| REPORTS 


‘Accidental Means’’ 
Construed by Court 


The insured’s act of catching a falling 
grain sack was not intentional and pre- 
meditated and his death from coronary 
occlusion (caused by overexertion from 
catching the sack) was death by acci- 
dental means. Ninth Circuit. 


The insured had a policy which covered 
loss of life “resulting directly and exclu- 
sively of all other causes, from bodily in- 
juries sustained during the life of this policy 
solely through external, violent and acci- 
dental means ... .” (Italics supplied.) On 
one occasion the insured, assisted by his 
son, was unloading sacks of wheat from a 
truck. The insured would drag the sacks 
along the bed of the truck and place them 
on a plank. His son would slide the sack 
down the plank to the place of storage. 
One sack started to fall over and the in- 
sured reached out and grabbed it with one 
hand and with the other hand held onto 
the building into which the wheat was 
being stored. His son came around and 
straightened the sack. The insured felt 
pain in his chest. He was taken from his 
farm for treatment, and died the next day 
as the result of coronary occlusion. An 
autopsy showed a pre-existing heart con- 
dition and a fresh blood clot plugging one 
of the arteries. The attending physician 
stated that the clot was a result of the 
added exertion involved in the incident 
concerning the falling sack of wheat, and 
that the insured probably would have lived 
had it not been for this exertion. The in- 
sured had known that he had a heart con- 
dition for only a month before he died, and 
did not realize its seriousness. He thought 
that the pain he felt after holding the falling 
sack was caused by stomach disorders from 
which he had suffered for some time. The 
insurer refused to pay the claim, contending 
that the insured’s death was a result of a 
deliberate act and, therefore, not caused by 
accident. The lower court found otherwise, 
and judgment was awarded to the insured. 


Life, Health—Accident 


The appellate court affirmed the judgment 
for the insured. The court said that the 
insured’s act of quickly grabbing the falling 
sack was not unintentional but that it was 
not a deliberated, thought-out action, either. 
The insured quickly reacted to the situation 
as if it were an emergency. The fact that 
it was not necessary to grab the falling 
sack, determined as a matter of hindsight 
inasmuch as the sack would not have fallen 
on anyone, is not material. The court noted 
that apparently there was no Washington 
decision dealing with the situation where 
the insured’s reaction to what he thinks is 
danger brings on a heart attack. However, 
it referred to Evans v. Metropolitan Life 
Insurance Company, 26 Wash. (2d) 594, 184 
Pac. (2d) 961 (1946), where it was indicated 
that where the act of the insured is not 
“deliberate” in the sense of being volun- 
tarily done to accomplish a planned pur- 
pose, it is an accident. The court concluded 
that inasmuch as the insured’s act could 
not be considered “deliberate,” that is, volun- 
tarily done to accomplish a planned purpose, 
his death was caused by accidental means 
and within the coverage of his policy.— 
Commercial Travelers Insurance Company v. 
Walsh, Admx. United States Court of 
Appeals for the Ninth Circuit. December 
19, 1955. 2 Lire Cases (2d) 682. 


Short Shorts from the Courts 


Massachusetts Death from internal 
injury sustained while lifting mortar tubs 
was an accidental result rather than the 
result of accidental means, and the policy’s 
double indemnity provision was not appli- 
cable.—Reeves v. John Hancock Mutual Life 
Insurance Company. Massachusetts Supreme 
Judicial Court. December 6, 1955. 2 Lire 
Cases (2d) 650. 


North Carolina The court applied 
the plain and unambiguous meaning of the 
words “injury of which there 
is a visible contusion or wound,” and the 
insured’s death from sunstroke did not fall 
within his policy’s coverage. — McDaniel, 
Admx. v. Imperial Life Insurance Company. 
North Carolina Supreme Court. December 
14, 1955. 2 Lire Cases (2d) 677. 


Pennsylvania Where it was clear 
from the evidence that the insured know- 
ingly made false answers in his application, 
it was immaterial whether he knew that the 
affliction he suffered from was cancer.— 
Kizirian v. United Benefit Life Insurance 
Company. Pennsylvania Supreme Court. 
January 3, 1956. 2 Lire Cases (2d) 720. 
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AUTOMOBILE _ 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Railroad Crossing Accidents 


The following cases are grouped together 
inasmuch as they involve the liability of 
railroads in railroad crossing accidents. 


N a wrongful death action the 
plaintiff, administratrix of the deceased, 
that 
by a train 


recent 


alleged the deceased’s car was struck 


when he was proceeding across 
which 
bars. It was 


railroad crossing was protected 
alleged that 
obstructed, 
and that because the railroad had notice of 


the dangerous. condition of the crossing it 


only by 


cross 


the view at the crossing was 


was obligated to supply extra safety pre- 
cautions or reduce the speed of its trains. 
Evidence and instructions relative to these 
held to be properly re- 
jected, as the court declared a finding of 
negligence could not be based on these facts. 

The court held that it was within the 
jury’s province to consider the speed of 
the train, the nature of the crossing and the 
obstruction to view as these affected the 
and adequacy of the warning 
signal, which consisted only of a cross bar. 
A judgment for the railroad was sustained. 
—Bailey, Admx. v. Baltimore and Ohio Rail- 
road Company; Metzler v. Baltimore and Ohio 
Railroad Company. United States Court of 
Appeals for the Second Circuit. November 18, 
1955. 5 Auromoprte Cases (2d) 1274. 


allegations were 


timeliness 


A NOTHER CASE involved an action for 
!\ damages resulting from a collision be- 
tween the plaintiffs’ automobile and the 
defendant railroad’s train. The plaintiffs al- 
leged that the railroad was switching six 
freight cars, which were initially propelled 
across a boulevard in the heart of the city 
by a switch engine. The engine was de- 
tached and remained approximately four 
blocks from the boulevard. The bell on the 
engine was not ringing, and no whistle was 
being sounded. There were neither lights 
nor a brakeman on the shunted cars. Eight 
lines of track intersected the boulevard. The 
plaintiff driver was struck after she had 
crossed four lines of track and was on the 
fifth. There was a wigwag device at the 
crossing which was operative at least a 
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quarter of a mile from the crossing if the 
main line track was being used. Either the 
device did not operate for trains making a 
reverse movement after having passed over 
the crossing or, if it did operate, it did not 
operate on the switching tracks until a train 
was within 30 feet of the crossing. 


The driver knew there was a wigwag de- 
vice present, but apparently was unfamiliar 
with its limitations, The device was placed 
in such a way as to be invisible to travelers 
after they reached the first line of tracks. 
Although the driver claimed that she re- 
ceived no warning of any type, two wit- 
nesses testified that a switchman signalled 
with his electric lantern directly in front of 
the car. Evidence tended to show that the 
plaintiff not only did not see this switch- 
man, but also that she did not see the street 
lamp which partially lighted the tracks, nor 
the freight cars until she was but a few feet 
from them. There was further evidence 
that she had alcohol on her breath. A ver- 
dict was awarded to the railroad in the 
lower court, and the plaintiffs appealed. 


The appellate court held it must assume 
the truth of the plaintiffs’ evidence, and 
ruled that the trial court erred in failing to 
give plaintiffs’ requested instruction on wan- 
ton negligence based on the railroad’s failure 
to give adequate warning. Judgment was 
reversed and a new trial ordered. A dis- 
senting opinion declared that there was “not 
a semblance of evidence tending to establish 
wantonness on the part of the Railroad 
Company.” The opinion added that it was 
obvious from the jury’s verdict that it did 
not believe the driver’s testimony that the 
switchman did not attempt to flag her down 
or that she saw no warning lights before 
reaching a position of danger.—Bryan et al. 
v. Southern Pacific Company et al. Arizona 
Supreme Court. July 18, 1955. 5 AuromosILe 
Cases (2d) 1197. 


RAILROAD was awarded judgment in 

another wrongful death action arising 
out of a railroad crossing collision. The 
court held that the failure of the automatic 
crossing lights to function, the speed of the 
train, and the failure of the engineer to ap- 
ply his emergency brakes sooner were ele- 
ments of simple negligence, and not of 
reckless negligence. Therefore, the simple 
contributory negligence of the driver of the 
truck involved in the accident was a bar to 
recovery.—Jacobs, Admr. v. Atlantic Coast 
Line Railroad Company et al. South Carolina 
Supreme Court. February 3, 1955. 5 Auromo- 
BILE Cases (2d) 1296. 
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IN HIS ARTICLE, ‘‘Legal Expense Insurance 
Plan—A New Approach,” John J. Barton, Los 
Angeles attorney, discusses an insurance policy 
that would provide reimbursement or payment 
for legal expense, medical examination and 
testimony, and investigatory expenses. All 
expenses of trial through appeal, including 
transcripts and other expenses incidental 
thereto, would be covered. 


THE TOPIC ‘‘Some Legal Aspects of the New 
York Uninsured Motorists’ Coverage’”’ will be 
presented by Emanuel Morgenbesser, secre- 
tary and general counsel of ihe Cosmopolitan 
Mutual Insurance Company. The author points 
out the legal problems arising from the intro- 
duction of the uninsured motorists’ endorse- 
ment. 


THE Assistant Attorney General of Kansas, 
Charles C. McCarter, has prepared an inter- 
esting analysis of ‘Recent Misleading and 
Deceptive Mail Order Accident and Health 
Insurance Policies and Advertising." 
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Concerned with Insurance 
in the Field of Atomic Energy? 


CCH ATOMIC ENERGY 
LAW REPORTS 


Swift ... Accurate ... Authoritative 


Everyone responsible for guiding substantial business interests with a 
stake in this dynamic new field, or contemplating entering it, will welcome 
this authoritative one-volume Reporter. It is designed to span the legal 
problems of the exciting new civilian exploration, development, and applica- 
tion of atomic energy as first opened up and encouraged by the Atomic 
Energy Act of 1954—and now by the new AEC Regulations and the gen- 
erous release of U-235 for peacetime use. 


Fast Frequent Releases——by First Class Mail 


From ‘access permits'’—through ‘financing research and development,”’ 
“insurance,"’ “labor relations,’’ and all the rest—down to ‘‘disposition of 
atomic wastes” everything within the plan and purview of this specialized 
Reporter rates recognition here, in prompt, accurate, and adequate detail. 
For, fast frequent releases by first class mail bring subscribers everything new 
and pertinent concerning federal and state regulation of the peacetime uses of 
atomic energy—to keep them always informed on emerging developments, 
as they “break.” 


Incorporated into this practical Reporter are first-hand experience and 
intimate knowledge of Consulting Editor Harold P. Green, formerly, Office 
of General Counsel, U. S. Atomic Energy Commission—plus the seasoned 
editorial skill and know-how, the specialized organization, facilities, and 
resources CCH has accumulated in reporting on atomic energy law since the 
very inception of the first federal atomic energy law, away back in 1946. 


Write for Complete Details 
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